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INVITATION TO TENDERS

To:

(Firms Name) 12" November ,2021

From: Maseno University
Tender Title: SUPPLY AND DELIVERY OF NON PERISHABLE FOODSTUFFS.
Tender Reference Number: MSU/RT/ 009/2021-2022

Maseno University invites you to submit tender for Supply and delivery of Non Perishable Foodstuffs __as

indicated in detail in “Table A. Schedule of Requirements and Specifications”. The tender shall follow the
instructions and documents in this tender document and shall be in English Language. Tenderers may obtain
further information during office hours from 8.00am to 5.00pm during working days (Monday to Friday) at
the address given below.

Tenders shall be submitted in accordance with the instruction in Partl: tender Procedures and in a sealed
envelope clearly indicating name and address of tenderer, the tender name and title and must reach the
Procuring Entity at the address indicated below not later than 19™ NOVEMBER, 2021]. Tender can be
delivered by registered mail, courier or hand delivery at the tenderer's option. Late quotations shall be
rejected.

Enquiries regarding this quotation may be addressed To the Vice Chancellor, Maseno University,
Private Bag, MASENO.

Any resulting contract shall be subject to the terms and conditions detailed in Part3: Contract.

Please inform by email or express mail the undersigned within Two Days (2 days) of receipt of this
tender if you will not be submitting a tender

Address for Submission of tender.

To The Vice Chancellor,
Maseno University,
Private Bag,

MASENO.

For hand and Courier Delivery, quotations can be dropped in the quotation box at Maseno University, Main
Campus, New Administration Block ground floor. Maseno University is situated along Kisumu -Busia Road
Maseno Town). Date of Submission (deadline): 19/11/2021 at 11.00AM

Yours sincerely,

Ag. SPO Sophia Ogila



PART 1: INSTRUCTIONS TO TENDERERS

L. Tenderers are advised to read carefully these instructions and the Conditions of Contract in Part 3: Contract,
before preparing the tender. The standard forms in this tender may be photocopied for completion but the
Tenderer is responsible for their accurate reproduction. The term Tenderer shall mean the firm or person
invited to submit a tender .The ferm tender herein shall mean the tender submitted as usually understood in
public procurement.

2. Validity of Quotations: The quotation will be held valid for sixtydays (60 Days) from the date of submission.

3. The Quotation shall consist of completed Tables A, B and C and the Form of Quotation all indicated in Part 2
of this Request for Quotations, and documents to evidence Eligibility and Conformity to Technical
Specifications.

4 Sealing and Marking of Quotations: Quotations in one “one original “should be sealed in a single envelope,
clearly marked with the Quotation Reference Number in the RFQ, the Tenderer's name and the name of the
Procuring Entity. Envelopes should be sealed in such a manner that opening and resealing cannot be achieved
undetected.

5. Submission of Quotations: Quotations, and any alternatives if allowed as per Item 11 below, should be
submitted to the address below, on or before the date and time indicated in sub-item 4 below. Late quotations

will be rejected.

Address for Submission of tender.

To The Vice Chancellor,
Maseno University,
Private Bag,

MASENO

For hand and Courier Delivery, tenders can be dropped in the tender box at Maseno University, Main Campus, New
Administration Block ground floor. Maseno University is situated along Kisumu -Busia Road Maseno Town). Date
of Submission (deadline) 19/11/2021 at 11.00AM

6. Opening of tender: tender will be opened immediately after the closing date and time specified in item 5(4)
above, by at least three appointed Officials of the Procuring Entity.

7. Tenderer Eligibility: Tenderer must submit Documentary evidence to show His/her eligibility to be awarded
a contract to cover each of the following: (i) valid trading license (ii) Certificate of registration, (iii) valid tax
compliance certificate for the previous Financial Year. (iv) AGPO Certificate. The Tenderer shall also
complete attached forms to confirm eligibility and non-existence of a conflict of interest in relation to this
procurement requirement by signing the attached Forms.

8. Invitation not transferable: This invitation is not transferable to other firms or individuals not so invited.

9. Goods Eligibility: Tenderer must submit as evidence documents to show the country of origin of any goods
to be supplied or incorporated in the work or services

10.  Technical Specifications: Documentary evidence to show that the goods meet the technical specifications.
11.  Alternative tender: Tenderers are not permitted to submit alternative tender for goods or Services. Only the
alternatives, if any, of the Tenderer with the winning tender conforming to the basic technical requirements

shall be considered by the Procuring Entity.

12 Currency: tender shall be priced in Kenya Shillings



APPENDIX TO THE PREFACE GUIDELINES FOR PREPARATION OF TENDER DOCUMENTS

1.

2.

GENERAL

Pagel (The Heading of the Document), the Preface and the Appendix shall not be included in the
Document to be issued to Tenderers. The Document to be issued to Tenderers shall start with the page
titled “This Page, NAME, LOGO AND ADDRESS OF THE PROCURING ENTITY, NAME AND
IDENTIFICATION OF TENDER”, including all the other material on the page completed
appropriately.

If in the course of preparing a Tender Document or evaluating a tender/tenders following the criteria
in the standard tender document, a Procuring Entity finds a provision the PE does not understand or
agree with, the PE shall contact PPRA for clarifications before it changes anything, otherwise the PE
will be considered as violating procurement rules.

The Procuring Entity should confirm that the goods to be procured is in the PE's approved
Procurement Plan and budgeted for. The PE should also confirm the estimated cost of the contract(s),
including the estimated time for executing the contract. The cost estimate helps the Procuring Entity
determine the applicable procurement method to be used and the determination if the lowest
evaluated cost is unrealistically too low or too high. Prior to finalizing the Tender Document It is
advisable for the Procuring Entity to re check these estimates

The estimates must be prepared by an expert in the field of the subject contract i.e.by Engineers, IT
Specialists, or Procurement Specialists, depending on the Good to be procured. The Estimates should
be based on current market prices or on data collected by the Procuring Entity based on past (but not
historic) contracts.

The purpose of the estimates is to enable the Procuring Entity determine amounts of money to be
inserted in the Tender Document for the tender security.

Should be expressed in absolute value which should not be more than 2% of the tender as valued by the
Procuring Entity. It is advisable that the larger the estimated contract value, the smaller the required
percentage of the tender security.

i.  Theminimumamountofmoneyrequiredforthetenderertodemonstratethatthetendererhasaccessto,
orhasavailable,liquidassets,unencumberedrealassets,linesofcredit,andotherfinancialmeans(ind
ependentofanycontractualadvancepayment)sufficienttomeetthecontractexecutioncashflowrequ
irements,netoftheTenderer'sothercommitments. Usuallytheassetsshouldbeabout2-
3monthscashflowrequirementsbasedontheestimatedcompletiontime.

ii. Theminimumamountofmoneyrequiredasanaverageannualturnoverforthetenderertodemonstrate
thatthetendererisaprimesupplierormanufacturer. Usuallytheminimumamountofmoneyisabout2.
Stimestheestimatedcostofthecontract(s).

iii. Theamountofmoneyrequiredtodeterminespecificexperienceofthetendererbasedontheminimum
sizeofcontract(s)substantiallycompletedandthataresimilartotheproposedcontract. Normallythe
minimumamountofmoneyrequiredisabout80%oftheestimatedcostofthecontract.

PART 1- TENDERING PROCEDURES
Section I-Instructions to Tenderers(ITT)
ThisSectionprovidesrelevantinformationtohelptendererspreparetheirtenders.Informationisalsoprovidedonthesu

bmission,opening,andevaluationoftendersandontheawardofContracts.Sectionlcontainsprovisionsthataretobeus
edwithoutmodificationbytheProcuringEntityorbyaTenderer.

vii



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

Vi

Section II - Tender Data Sheet (TDS)

This Section includes provisions that are specific to each procurement and that supplement Section I,
Instructions to Tenderers. This section shall be completed appropriately by the Procuring Entity and not by a
Tenderer.In any case, the Procuring Entity shall not add any item in the TDS not included in the Standard
Tender Document.

Section III - Evaluation and Qualification Criteria

This Section specifies the criteria to determine the Lowest Evaluated Tender that would be considered for
contract award; that is the tenderer that meets the qualification criteria and whose tender has been determined
to be:

Substantially responsive to the bidding document, and
The lowest evaluated cost.

No other criterion shall be added by the Procuring Entity. Some parts of this section may be omitted by the
Procuring Entity (and not by a Tenderer) to suit the subject procurement. For example, in some cases
evaluation may not include Margin of Preference, so any reference to considerations for Margin of Preference
will be omitted. The Procuring Entity will complete the parts of the Criterion only as guided and allowed in
this section. For example, if the criterion provides“Postqualification and Contract ward” and lists an item that
says“Other conditions....... ” the Entity shall only include the conditions that are allowed in the Standard
Tender Document.

Section IV — Tendering Forms

This Section includes the Form of Tender and other forms to be filled and submitted by the Tender; e.g.
priced Schedules of Requirements, Bills of Quantities, Schedules of technical proposal, including technical
and financial qualifications, personnel financial resources, equipment, Tender Security and others to be
completed and submitted by the Tenderer as part of its Tender.

PART 2 - PROCURING ENTITY’S REQUIREMENTS

This Section contains the Procuring Entity's Schedules of Requirements, Specifications, Drawings, and
supplementary information that describe the items to be procured. The Requirements shall also include (if so
required) the environmental, social, health and safety requirements to be satisfied by the Tenderer in
executing the contract.

PART 3 — CONDITIONS OF CONTRACT AND CONTRACT FORMS

Section VIII - General Conditions of Contract (GCC)

This Section contains the general clauses to be applied in all contracts. This Section contains provisions
thataretobeusedwithoutmodificationbytheProcuringEntityorbyaTenderer.

Section IX - Special Conditions of Contract (SCC)

The contents of this Section supplement the General Conditions of Contract and shall be prepared by the
Procuring Entity.

Section X - Contract Forms

This Section contains forms which, once completed, will form part of the Contract. The forms, when required,
shall only be completed by the successful Tender after Contract award



INVITATION TO TENDER

PROCURING ENTITY: Maseno University

CONTRACT NAME AND DESCRIPTION: Supply & Delivery of Non perishable foodstuff.

10.

11.

12.

13.

The Maseno University invites sealed tenders for the supply and delivery of Perishable and Non perishable
foodstuff.

Tendering will be conducted under restricted competitive method (Restricted Tendering Method) using a
standardized tender document.

Incase this tender is subject to a Reservation, specify the Group which is eligible to tender,Insert
e.g.“Tendering is restricted to prequalified suppliers registered with Maseno University
appropriately with AGPO”.

Incase tender is subject to Multiple contracts/ lots,insert “Tenderers will be allowed
totenderforoneormorelots”.

Qualified and interested tenderers may obtain further information and inspect the Tender Documents during
office hours 8.30am to 4.30pm at the address given below.

A complete set of tender documents may be purchased or obtained by interested tenders upon payment of a
non-refundable fee of Kshs. 1,000.00 Banker's Cheque and payable to Maseno University. Tender
documents may be obtained electronically from the Website www.maseno.ac.ke. Tender documents obtained
electronically will be free of charge.

Tender documents may be viewed and down loaded for free from the website www.maseno.ac.ke Tenderers
who download the tender document must forward their particulars immediately to po@maseno.ac.ke to
facilitate any further clarification or addendum.

All Tenders must be accompanied by Nil Tender Security.
The Tenderer shall chronologically serialize all pages of the tender documents submitted.

Completed tenders must be delivered to the address below on or before / 9™ NOIVEMBER, 2021 at 11.00
am.

Tenders will be opened immediately after the deadline date and time specified above or any deadline date
and time specified later. Tenders will be publicly opened in the presence of the Tenderers' designated
representatives who choose to attend at Procurement Boardroom-Main Campus.
Late tenders will be rejected.
The addresses referred to above are:
a. Address for obtaining further information and for purchasing tender documents
i. Maseno University
ii. Procurement Office

ii. 333-4015 Maseno

iv. po@maseno.ac.ke.



A. Address for Submission of Tenders.

1) Maseno University

2)  Vice Chancellor- Po Box 333 MASENO

3) Kisumu-Busia Road (New Administration Block- Reception area)
B. Address for Opening of Tenders.

1) Maseno University

2)  Procurement Boardroom-Main Campus

[Authorized Official (name, designation, Signature and date)]

Name (Official of the Procuring Entity issuing invitation)

Designation

viii



PART 1 - TENDERING PROCEDURES



SECTION I: INSTRUCTIONS TO TENDERERS

A
1L

11

12

21

31

32

33

viii

General Provisions

Scope of Tender

The Procuring Entity as defined in the TDS invites tenders for supply of goods and, if applicable, any
Related Services incidental thereto, as specified in Section V, Supply Requirements. The name,
identification, and number of lots (contracts) of this Tender Document are specified in the TDS.

Throughout this tendering document:
a) The term “in writing” means communicated in written form (e.g. by mail,

b) e-mail, fax, including if specified in the TDS, distributed or received through the electronic-
procurement system used by the Procuring Entity) with proof of receipt;

c) if the context so requires ,“singular” means “plural” and vice versa;

d) “Day” means calendar day, unless otherwise specified as “Business Day”. A Business Day is any day
that is an official working day of the Procuring Entity. It excludes official public holidays.

Fraud and Corruption

The Procuring Entity requires compliance with the provisions of the Public Procurement and Asset Disposal
Act, 2015, Section62 “Declaration not to engage incorruption”. The tender submitted by a person shall
include a declaration that the person shall not engage in any corrupt or fraudulent practice and a declaration
that the person or his or her sub-contractors are not debarred from participating in public procurement
proceedings.

TheProcuringEntityrequirescompliancewiththeprovisionsoftheCompetitionAct2010,regardingcollusivepracti
cesincontracting. Anytendererfoundtohaveengagedincollusiveconductshallbedisqualifiedandcriminaland/orci

vilsanctionsmaybeimposed. Tothiseffect, Tendersshallberequiredtocompleteandsignthe*CertificateofIndepend
entTenderDetermination”annexedtotheFormofTender.

UnfairCompetitiveAdvantage-
FairnessandtransparencyinthetenderprocessrequirethatthefirmsortheirAffiliatescompetingforaspecificassignm
entdonotderiveacompetitiveadvantagefromhavingprovidedconsultingservicesrelatedtothistender. Tothatend, th
eProcuringEntityshallindicateintheDataSheetandmakeavailabletoallthefirmstogetherwiththistenderdocument
allinformationthatwouldinthatrespectgivesuchfirmanyunfaircompetitiveadvantageovercompetingfirms.

Eligible Tenderers

ATenderermaybeafirmthatisaprivateentity,anindividual,astate-

ownedenterpriseorinstitutionsubjecttol TT3.7,oranycombinationofsuchentitiesintheformofajointventure(JV)u
nderanexistingagreementorwiththeintenttoenterintosuchanagreementsupportedbyaletterofintent. Publicemplo
yeesandtheircloserelatives(spouses, children,brothers,sistersandunclesandaunts)arenoteligibletoparticipateint
hetender.

Inthecaseofajointventure,allmembersshallbejointlyandseverallyliablefortheexecutionoftheentireContractinacc
ordancewiththeContractterms.TheJVshallnominateaRepresentativewhoshallhavetheauthoritytoconductallbusi
nessforandonbehalfofanyandallthemembersoftheJ VduringtheTenderingprocessand,intheeventtheJ Visawarde
dtheContract,duringcontractexecution. Themaximumnumberof] Vmembersshallbespecifiedinthe TDS.

PublicOfficersoftheProcuringEntity,theirSpouses,Child,Parent,BrothersorSister.Child,Parent,BrotherorSister
ofaSpousetheirbusinessassociatesoragentsandfirms/organizationsinwhichtheyhaveasubstantialorcontrollingin
terestshallnotbeeligibletotenderorbeawardedacontract.PublicOfficersarealsonotallowedtoparticipateinanyproc
urementproceedings.

ATenderer shall not have a conflict of
interest. AnyTendererfoundtohaveaconflictofinterestshallbedisqualified. ATenderermaybeconsideredtohaveac
onflictofinterestforthepurposeofthisTenderingprocess,iftheTenderer:

a) directlyorindirectlycontrols,iscontrolledbyorisundercommoncontrolwithanotherTenderer;or
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b) receivesorhasreceivedanydirectorindirectsubsidyfromanotherTenderer;or
¢) hasthesame-representativeorownershipasanotherTenderer;or

d) hasarelationshipwithanotherTenderer,directlyorthroughcommonthirdparties,thatputsitinapositiontoinflue
ncetheTenderofanotherTenderer,orinfluencethedecisionsoftheProcuringEntityregardingthisTenderingpro
cess;or

e) oranyofitsaffiliatesparticipatedasaconsultantinthepreparationofthedesignortechnicalspecificationsofthego
odsthatarethesubjectoftheTender;or

f) oranyofitsaffiliateshasbeenhired(orisproposedtobehired)bytheProcuringEntityorProcuringEntityfortheCo
ntractimplementation;or

g) wouldbeprovidinggoods,works,ornon-
consultingservicesresultingfromordirectlyrelatedtoconsultingservicesforthepreparationorimplementation
oftheprojectspecifiedinthe TDSITT1.1thatitprovidedorwereprovidedbyanyaffiliatethatdirectlyorindirectly
controls,iscontrolledby,orisundercommoncontrolwiththatfirm;orhasaclosebusinessorfamilyrelationshipw
ithaprofessionalstaffoftheProcuringEntity(oroftheprojectimplementingagency,who:(i)aredirectlyorindire
ctlyinvolvedinthepreparationofthetenderingdocumentorspecificationsoftheContract,and/ortheTendereval
uationprocessofsuchContract;or(ii)wouldbeinvolvedintheimplementationorsupervisionofsuchContractun
lesstheconflictstemmingfromsuchrelationshiphasbeenresolvedinamanneracceptabletotheProcuringEntity
throughouttheTenderingprocessandexecutionoftheContract.

Atenderershallnotbeinvolvedincorrupt,coercive,obstructive,collusiveorfraudulentpractice. Atendererthatispro
ventohavebeeninvolvedinanyofthesepracticesshallbeautomaticallydisqualified.

AfirmthatisaTenderer(eitherindividuallyorasaJ Vmember)shallnotsubmitmorethanoneTender,exceptforpermit
tedalternativeTenders. This includes participation as a
subcontractor.Suchparticipationshallresultinthedisqualificationofall Tendersinwhichthefirmisinvolved. Afirmt
hatisnotaTendererora] Vmember,mayparticipateasasubcontractorinmorethanoneTender.Membersofajointvent
uremaynotalsomakeanindividualtender,beasubcontractorinaseparatetenderorbepartofanotherjointventurefort
hepurposesofthesameTender.

ATenderermayhavethenationalityofanycountry,subjecttotherestrictionspursuanttolTT3.9. ATenderershallbed
eemedtohavethenationalityofacountryiftheTendererisconstituted,incorporatedorregisteredinandoperatesincon
formitywiththeprovisionsofthelawsofthatcountry,asevidencedbyitsarticlesofincorporation(orequivalentdocu
mentsofconstitutionorassociation)anditsregistrationdocuments,asthecasemaybe. Thiscriterionalsoshallapplyto
thedeterminationofthenationalityofproposedsubcontractorsorsubconsultantsforanypartoftheContractincludin
grelatedServices.

ATendererthathasbeendebarredbythePPRA fromparticipatinginpublicprocurementshallbeineligibletotenderor
beawardedacontract. ThelistofdebarredfirmsandindividualsisavailablefromthePPRA's website
www.ppra.go.ke

Tenderersthatarestate-
ownedenterprisesorinstitutionsmaybeeligibletocompeteandbeawardedaContract(s)onlyiftheyare(i)alegalpubl
icentityofthestateGovernmentand/orpublicadministration,(ii)financiallyautonomousandnotreceivinganysigni
ficantsubsidiesorbudgetsupportfromanypublicentityorGovernment,and(iii)operatingundercommerciallawand
vestedwithlegalrightsandliabilitiessimilartoanycommercialenterprisetoenableitcompetewithfirmsintheprivate
sectoronanequalbasis.Publicemployeesandtheircloserelativesarenoteligibletoparticipateinthetender.

Tenderersmaybeineligibleiftheircountriesoforigin(a)asamatteroflaworofficialregulations,Kenyaprohibitscom
mercialrelationswiththatcountry,or(b)byanactofcompliancewithadecisionoftheUnitedNationsSecurityCouncil
takenunderChapterVIloftheCharteroftheUnitedNations,Kenyaprohibitsanyimportofgoodsorcontractingforsu

pplyofgoodsorservicesfromthatcountry,oranypaymentstoanycountry,person,orentityinthatcountry. Atenderers
hallprovidesuchdocumentaryevidenceofeligibilitysatisfactorytotheProcuringEntity,astheProcuringEntityshall
reasonablyrequest.

Tenderersshallprovidethequalificationinformationstatementthatthetenderer(includingallmembersofajointvent
ureandsubcontractors)isnotassociated,orhavebeenassociatedinthepast,directlyorindirectly,withafirmoranyofit
saffiliateswhichhavebeenengagedbytheProcuringentitytoprovideconsultingservicesforthepreparationofthedes
ign,specifications,andotherdocumentstobeusedfortheprocurementofthegoodsunderthisInvitationfortenders.

WherethelawrequirestendererstoberegisteredwithcertainauthoritiesinKenya,suchregistrationrequirementsshal
Ibedefinedinthe TDS

TheCompetitionActofKenyarequiresthatfirmswishingtotenderasJointVentureundertakingswhichmayprevent,
distortorlessencompetitioninprovisionofservicesareprohibitedunlesstheyareexemptinaccordancewiththeprovi
sionsofSection25oftheCompetitionAct,2010.JVswillberequiredtoseekforexemptionfromtheCompetitionAuth
ority.Exemptionshallnotbeaconditionfortender,butitshallbeaconditionofcontractawardandsignature. AJVtende
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rershallbegivenopportunitytoseeksuchexemptionasaconditionofawardandsignatureofcontract. Applicationfore
xemptionfromtheCompetitionAuthorityofKenyamaybeaccessedfromthewebsitewww.cak.go.ke.

AKenyantenderershallprovideevidenceothavingfulfilledhis/hertaxobligationsbyproducingacurrenttaxclearan
cecertificateortaxexemptioncertificateissuedbytheKenyaRevenue Authority.

Eligible Goods and Related Services

AlltheGoodsandRelatedServicestobesuppliedundertheContractshallhavetheirorigininanycountrythatiseligible
inaccordancewithITT3.9.

ForpurposesofthisITT,theterm*“goods”includescommodities,rawmaterial,machinery,equipment,andindustrial
plants;and“relatedservices”includeservicessuchasinsurance,installation,training,andinitialmaintenance.

Theterm“origin”’meansthecountrywherethegoodshavebeenmined,grown,cultivated,produced,manufacturedor
processed;or,throughmanufacture,processing,orassembly,anothercommerciallyrecognizedarticleresultsthatdi
fferssubstantiallyinitsbasiccharacteristicsfromitscomponents.

AprocuringentityshallensurethattheitemslistedbelowshallbesourcedfromKenyaandthereshallbenosubstitution

sfromforeignsources. Theaffecteditemsare:

a)  motorvehicles,plantandequipmentwhichareassembledinKenya;

b) furniture,textile,foodstuffs,oilandgas,informationcommunicationtechnology,steel,cement,leather,agro-
processedproducts,sanitaryproducts,andothergoodsmadeinKenya;or

¢) goods manufactured, mined,extracted orgrowninKenya.

Anygoods,worksandproductionprocesseswithcharacteristicsthathavebeendeclaredbytherelevantnationalenvir
onmentalprotectionagencyorbyothercompetentauthorityasharmfultohumanbeingsandtotheenvironmentshalln
otbeeligibleforprocurement.

Sections of Tendering Document

The tendering document consist t of Partsl, 2, and3, which include all the sections indicated below, and
should be read in conjunction with any Addenda issued in accordance with ITTS.

PART 1: Tendering Procedures

1) Section I-Instructions to Tenderers (ITT)

i1)  Section II-Tendering Data Sheet (TDS)

iii)  Section III-Evaluation and Qualification Criteria
iv)  Section IV-Tendering Forms

PART 2: Supply Requirements
v)  Section V- Schedule of Requirements

PART 3: Contract
vi)  Section VI- General Conditions of Contract(GCC)

vii) Section VII-Special Conditions of Contract(SCC)

viii) Section VIII-Contract Forms

The notice of Invitation to Tender or the notice to the prequalified Tenderers issued by the Procuring Entity
is not part of the tendering document.

Unless obtained directly from the Procuring Entity, the Procuring Entity is not responsible for the
completeness of the document, responses to requests for clarification, the minutes of the pre-tender meeting
(if any), or addenda to the tendering document in accordance with ITT 7.

The Tenderer is expected to examine all instructions, forms, terms, and specifications in the tendering
document and to furnish with its Tender all information or documentation as is required by the tendering
document.

Clarification of Tendering Document

ATenderer requiring any clarification of the Tender Document shall contact the Procuring Entity in writing
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at the Procuring Entity's address specified in the TDS or raise its enquiries during the pre-Tender meeting if
provided for in accordance with ITT 6.4.The Procuring Entity will respond in writing to any request for
clarification, provided that such request is received no later than the period specified in the TDS prior to the
deadline for submission of tenders. The Procuring Entity shall forward copies of its response to all tenderers
who have acquired the Tender documents in accordance with ITT 5.3, including a description of the inquiry
but without identifying its source. If so specified in the TDS, the Procuring Entity shall also promptly
publish its response at the web page identified in the TDS. Should the clarification result in changes to the
essential elements of the Tender Documents, the Procuring Entity shall amend the Tender Documents
following the procedure under ITT 7.

The Procuring Entity shall specify in the TDS if a pre-tender conference will be held, when and where. The
Tenderer's designated representative is invited to attend a pre-Tender meeting. The purpose of the meeting
will be to clarify issues and to answer questions on any matter that may be raised at that stage.

The Tenderer is requested to submit any questions in writing, to reach the Procuring Entity not later than the
period specified in the TDS before the meeting.

Minutesofthepre-
Tendermeeting,ifapplicable,includingthetextofthequestionsaskedbyTenderersandtheresponsesgiven,together
withanyresponsespreparedafterthemeeting,willbetransmittedpromptlytoall Tendererswhohaveacquiredthe Ten
derDocumentsinaccordancewithITT6.3.Minutes shall not identify the source of the questions asked.

TheProcuringEntityshallalsopromptlypublishanonymized(nonames)Minutesofthepre-
Tendermeetingatthewebpageidentifiedinthe TDS.Anymodificationtothe TenderDocumentsthatmaybecomene
cessaryasaresultofthepre-
TendermeetingshallbemadebytheProcuringEntityexclusivelythroughtheissueofanAddendumpursuanttolTT7a
ndnotthroughtheminutesofthepre-Tendermeeting. Nonattendanceatthepre-
TendermeetingwillnotbeacausefordisqualificationofaTenderer.

Amendment of Tendering Document

AtanytimepriortothedeadlineforsubmissionofTenders,theProcuringEntitymayamendthetenderingdocumentby
issuingaddenda.

Anyaddendumissuedshallbepartofthetenderingdocumentandshallbecommunicatedinwritingtoallwhohaveobta
inedthetenderdocumentfromtheProcuringEntityinaccordancewithITT6.3.TheProcuringEntityshallalsoprompt
lypublishtheaddendumontheProcuringEntity'swebpageinaccordancewithITT7.1.

TogiveprospectiveTenderersreasonabletimeinwhichtotakeanaddendumintoaccountinpreparingtheir Tenders,t
heProcuringEntitymay,atitsdiscretion,extendthedeadlineforthesubmissionofTenders,pursuanttol TT21.2.

Preparation of Tenders
Cost of Tendering

TheTenderershallbearallcostsassociatedwiththepreparationandsubmissionofitsTender,andtheProcuringEntity
shallnotberesponsibleorliableforthosecosts,regardlessoftheconductoroutcomeoftheTenderingprocess.

Language of Tender

TheTender,aswellasallcorrespondenceanddocumentsrelatingtotheTenderexchangedbytheTendererandthePro

curingEntity,shallbewritteninEnglishLanguage.SupportingdocumentsandprintedliteraturethatarepartoftheTen
dermaybeinanotherlanguageprovidedtheyareaccompaniedbyanaccuratetranslationoftherelevantpassagesintot

heEnglishLanguage,inwhichcase,forpurposesofinterpretationofthe Tender,suchtranslationshallgovern.

Documents Comprising the Tender

TheTendershallcomprisethefollowing:

a)  FormofTenderpreparedinaccordancewithITT11;

b)  PriceSchedules:completedinaccordancewithITT11andITT13;

¢) TenderSecurityorTender-SecuringDeclaration,inaccordancewithI TT18.1;

d) AlternativeTender:ifpermissible,inaccordancewithITT12;
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e)  Authorization:writtenconfirmationauthorizingthesignatoryoftheTendertocommittheTenderer,inaccorda
ncewithITT19.3;

f)  Qualifications:documentaryevidenceinaccordancewithITT16.2establishingtheTendererqualificationstop
erformtheContractifitsTenderisaccepted,

g) TendererEligibility:documentaryevidenceinaccordancewithITT16.1establishingtheTenderereligibilityt
otender;

h)  EligibilityofGoodsandRelatedServices:documentaryevidenceinaccordancewithITT15,establishingtheeli
gibilityoftheGoodsandRelatedServicestobesuppliedbytheTenderer;

1)  Conformity:documentaryevidenceinaccordancewithI TT15.2thattheGoodsandRelatedServicesconformt
othetenderdocument;and

j)  any other document required in the TDS.

InadditiontotherequirementsunderITT10.1,TenderssubmittedbyalVshallincludeacopyoftheJointVentureAgre
emententeredintobyallmembers. Alternatively,aletterofintenttoexecutealointVenture Agreementintheeventofa
successful TendershallbesignedbyallmembersandsubmittedwiththeTender,togetherwithacopyoftheproposed A
greement.

The Tenderer shall furnish in the Form of Tendering formation on commissions gratuities, and fees, if any,
paid or to be paid to agents or any other party relating to this Tender.

Form of Tender and Price Schedules

TheFormofTenderandPriceSchedulesshallbepreparedusingtherelevantformsfurnishedinSectionlV, Tendering
Forms.Theformsmustbecompletedwithoutanyalterationstothetext. Allblankspacesshallbefilledinwiththeinfor
mationrequested. TheTenderershallchronologicallyserialisepagesofalltenderdocumentssubmitted.

Alternative Tenders

Unless otherwise specified in the TDS, alternative Tenders shall not be considered.

Tender Prices and discounts

The prices quoted by the Tenderer in the Form of Tender and in the Price, Schedules shall conform to the
requirements specified below.

All lots (contracts) and items must be listed and priced separately in the Price Schedules.

ThepricetobequotedintheFormofTenderinaccordancewithITT10.1shallbethetotalpriceoftheTender,including
any discounts offered.

TheTenderershallquoteanydiscountsandindicatethemethodologyfortheirapplicationintheformoftender.Condit
ional discounts will be rejected.

PricesquotedbytheTenderershallbefixedduringtheperformanceoftheContractandnotsubjecttovariationonanyac
count,unlessotherwisespecifiedintheTDS.ATendersubmittedwithanadjustablepricequotationshallbetreatedas
non-
responsiveandshallberejected,pursuanttol TT28. However,ifinaccordancewiththe TDS,pricesquotedbytheTend
erershallbesubjecttoadjustmentduringtheperformanceoftheContract,aTendersubmittedwithafixedpricequotati
onshallnotberejected,butthepriceadjustmentshallbetreatedaszero.

Ifspecifiedinl TT1.1,Tendersarebeinginvitedforindividuallots(contracts)orforanycombinationoflots(packages)
.UnlessotherwisespecifiedintheTDS,pricesquotedshallcorrespondto 100%oftheitemsspecifiedforeachlotandto
100%ofthequantitiesspecifiedforeachitemofalot. Tendererswishingtoofferdiscountsfortheawardofmorethanon
eContractshallspecifyintheirTenderthepricereductionsapplicabletoeachpackage,oralternatively,toindividual C
ontractswithinthepackage.DiscountsshallbesubmittedinaccordancewithI TT13.4providedtheTendersforalllots(
contracts)areopenedatthesametime.

The terms EXW, CIP, CIF, DDP and other similar terms shall be governed by the rules prescribed in the
current edition of Inco terms, published by the International Chamber of Commerce.

Prices shall be quoted as specified in each Price Schedule included in Section 1V, Tendering Forms. The
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disaggregation of price components is required solely for the purpose of facilitating the
comparisonofTendersbytheProcuringEntity. ThisshallnotinanywaylimittheProcuringEntity'srighttocontracton
anyofthetermsoffered.Inquotingprices,theTenderershallbefreetousetransportationthroughcarriersregisteredina
nyeligiblecountry.Similarly,theTenderermayobtaininsuranceservicesfromanyeligiblecountryinaccordancewit
hITT3.6,EligibleTenders.Pricesshallbeenteredinthefollowingmanner:

a)  For Goods manufactured in Kenya:

D thepriceoftheGoodsquotedEX W(ex-works,ex-factory,exwarehouse,exshowroom,oroff-the-
shelf,asapplicable)finaldestinationpointindicatedinthe TDS,includingallcustomsdutiesandsalesan
dothertaxesalreadypaidorpayableonthecomponentsandrawmaterialusedinthemanufactureorassem
blyoftheGoods;

il)  anysalestaxandothertaxeswhichwillbepayableinKenyaontheGoodsiftheContractisawardedtotheT
enderer;and

iii)  thepriceforinlandtransportation,insurance,andotherlocalservicesrequiredtoconveytheGoodstothei
rfinaldestinationspecifiedinthe TDS.

b)  For Goods manufactured outside Kenya, to be imported:
i) thepriceoftheGoods,quotedCIPnamedplaceofdestination,inKenya,asspecifiedintheTDS;

ii)  thepriceforinlandtransportation,insurance,andotherlocalservicesrequiredtoconveytheGoodsfromt
henamedplaceofdestinationtotheirfinaldestinationspecifiedintheTDS;

c) For Goods manufactured outside Kenya, already imported:

1) thepriceoftheGoods,includingtheoriginalimportvalueoftheGoods;plus,anymark-
up(orrebate);plus,anyotherrelatedlocalcost,andcustomdutiesandotherimporttaxesalreadypaidorto
bepaidontheGoodsalreadyimported,;

ii) thecustomdutiesandotherimporttaxesalreadypaid(needtobesupportedwithdocumentaryevidence)ort
obepaidontheGoodsalreadyimported;

iil) anysalesandothertaxesleviedinKenyawhichwillbepayableontheGoodsiftheContractisawardedtothe
Tenderer;and

iv) the price for inland
transportation,insurance,andotherlocalservicesrequiredtoconveytheGoodsfromthenamedplaceofde
stinationtotheirfinaldestination(ProjectSite)specifiedintheTDS.

d) forRelatedServices,otherthaninlandtransportationandotherservicesrequiredtoconveytheGoodstotheirfin
aldestination,wheneversuchRelatedServicesarespecifiedintheScheduleofRequirements,thepriceofeachit
emcomprisingtheRelatedServices(inclusiveofanyapplicabletaxes).

Currencies of Tender and Payment
Thecurrency(ies)oftheTender,thecurrency(ies)ofawardandthecurrency(ies)ofcontractpaymentsshallbethesam
e.
The Tenderer shall quote in Kenya
shillings.Ifallowedinthe TDS,theTenderermayexpresstheTenderpriceinanycurrency,provideditshallusenomor
ethantwoforeigncurrenciesinadditiontotheKenyaShilling.
TheratesofexchangetobeusedbytheTenderershallbebasedontheexchangeratesprovidedbytheCentralBankofKe
nyaonthedate30dayspriortotheactualdateoftenderopening.
DocumentsEstablishingtheEligibilityandConformityoftheGoodsandRelatedServices
ToestablishtheeligibilityoftheGoodsandRelatedServicesinaccordancewithITT15, Tenderersshallcompletethec
ountryoforigindeclarationsinthePriceScheduleForms,includedinSectionl V, TenderingForms.
ToestablishtheconformityoftheGoodsandRelatedServicestothetenderingdocument,theTenderershallfurnishas
partofitsTenderthedocumentaryevidencethattheGoodsconformtothetechnicalspecificationsandstandardsspeci
fiedinSectionVII,ScheduleofRequirements.
Thedocumentaryevidencemaybeintheformofliterature,drawingsordata,andshallconsistofadetaileditembyitem
descriptionoftheessentialtechnicalandperformancecharacteristicsoftheGoodsandRelatedServices,demonstrati
ngsubstantialresponsivenessoftheGoodsandRelatedServicestothetechnicalspecification,andifapplicable,astate
mentofdeviationsandexceptionstotheprovisionsoftheSectionVII,ScheduleofRequirements.
TheTenderershallalsofurnishalistgivingfullparticulars,includingavailablesourcesandcurrentpricesofspareparts
,specialtools,etc.,necessaryfortheproperandcontinuingfunctioningoftheGoodsduringtheperiodspecifiedinthe
TDSfollowingcommencementoftheuseofthegoodsbytheProcuringEntity.
Standardsforworkmanship,process,material,andequipment,aswellasreferencestobrandnamesorcataloguenumb
ersspecifiedbytheProcuringEntityintheScheduleofRequirements,areintendedtobedescriptiveonlyandnotrestric
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tive. TheTenderermayofferotherstandardsofquality,brandnames,and/orcataloguenumbers,providedthatitdemo
nstrates,totheProcuringEntity'ssatisfaction, thatthesubstitutionsensuresubstantialequivalenceoraresuperiortoth
osespecifiedintheSection VIL,ScheduleofRequirements.

Documents Establishing the Eligibility and Qualifications of the Tenderer

ToestablishTenderereligibilityinaccordancewith TT4, TenderersshallcompletetheFormofTender,includedinSe

ctionlV,TenderingForms.

ThedocumentaryevidenceoftheTendererqualificationstoperformtheContractifitsTenderisacceptedshallestablis

htotheProcuringEntity'ssatisfaction:

a) that,ifrequiredintheTDS,aTendererthatdoesnotmanufactureorproducetheGoodsitofferstosupplyshallsub
mittheManufacturer'sAuthorizationusingtheformincludedinSectionIV, TenderingF ormstodemonstrateth
atithasbeendulyauthorizedbythemanufacturerorproduceroftheGoodstosupplytheseGoodsinKenya;

b) that,ifrequiredintheTDS,incaseofaTenderernotdoingbusinesswithintheKenya,theTendererisorwillbe(ifa
wardedtheContract)representedbyanA gentinthecountryequippedandabletocarryouttheSupplier'smainten
ance,repairandspareparts-
stockingobligationsprescribedintheConditionsofContractand/orTechnicalSpecifications;and

c) thattheTenderermeetseachofthequalificationcriterionspecifiedinSectionlll,EvaluationandQualificationC
riteria.

Period of Validity of Tenders

TendersshallremainvalidfortheTenderValidityperiodspecifiedinthe TDS. TheTenderValidityperiodstartsfromt
hedatefixedfortheTendersubmissiondeadline(asprescribedbytheProcuringEntityinaccordancewithI TT21.1).A
TendervalidforashorterperiodshallberejectedbytheProcuringEntityasnon-responsive.

Inexceptionalcircumstances,priortotheexpirationoftheTendervalidityperiod,theProcuringEntitymayrequestTe
ndererstoextendtheperiodofvalidityoftheirTenders.The request and the responses shall be made in
writing.IfaTenderSecurityisrequestedinaccordancewithI TT18,itshallalsobeextendedforacorrespondingperiod.
ATenderer may refuse the request without forfeiting its Tender
Security. ATenderergrantingtherequestshallnotberequiredorpermittedtomodifyitsTender,exceptasprovidedinl
TT17.3.

Iftheawardisdelayedbyaperiodexceedingthenumberofdaystobespecifiedinthe TDSdaysbeyondtheexpiryofthei

nitialtendervalidityperiod,theContractpriceshallbedeterminedasfollows:

a)  inthecaseoffixedpricecontracts,theContractpriceshallbethetenderpriceadjustedbythefactorspecifiedinth
eTDS;

b) inthecaseofadjustablepricecontracts,noadjustmentshallbemade;orinanycase,tenderevaluationshallbeba
sedonthetenderpricewithouttakingintoconsiderationtheapplicablecorrectionfromthoseindicatedabove.

Tender Security- NIL SECURITY APPLICABLE TO THIS TENDER

The Tenderer shall furnish as part of its Tender, either a Tender-Securing Declaration or a Tender Security,
as specified in the TDS, in original form and, in the case of a Tender Security, in the amount and currency
specified in the TDS.

A Tender Securing Declaration shall use the form included in Section IV, Tendering Forms.

If a Tender Security is specified pursuant to ITT 18.1, the Tender Security shall be a demand guarantee in

any of the following forms at the Tenderer option:

1) cash;

ii)  abank guarantee;

iil)  a guarantee by an insurance company registered and licensed by the Insurance Regulatory Authority
listed by the Authority; or

iv)  aletter of credit ; or

v)  Guarantee by a deposit taking micro-finance institution, Sacco society, the Youth Enterprise
Development Fund or the Women Enterprise Fund.

Ifanunconditionalguaranteeisissuedbyanon-BankfinancialinstitutionlocatedoutsideKenya,theissuingnon-
BankfinancialinstitutionshallhaveacorrespondentfinancialinstitutionlocatedinKenyatomakeitenforceableunles
stheProcuringEntityhasagreedinwriting,priorto Tendersubmission, thatacorrespondentfinancialinstitutionisnot
required.Inthecaseofabankguarantee,theTenderSecurityshallbesubmittedeitherusingtheTenderSecurityFormi
ncludedinSectionlV, TenderingForms,orinanothersubstantiallysimilarformatapprovedbytheProcuringEntitypr
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iortoTendersubmission. TheTenderSecurityshallbevalidforthirty
(30)daysbeyondtheoriginalvalidityperiodoftheTender,orbeyondanyperiodofextensionifrequestedunderI TT17.
2.

IfaTenderSecurityisspecifiedpursuanttolTT18.1,anyTendernotaccompaniedbyasubstantiallyresponsiveTende
rSecurityshallberejectedbytheProcuringEntityasnon-responsive.

IfaTenderSecurityisspecifiedpursuanttol TT18.1,theTenderSecurityofunsuccessful Tenderersshallbereturnedas
promptlyaspossibleuponthesuccessful TenderersigningtheContractandfurnishingthePerformanceSecuritypurs
uanttol TT46.TheProcuringEntityshallalsopromptlyreturnthetendersecuritytothetendererswheretheprocureme
ntproceedingsareterminated,alltendersweredeterminednon-
responsiveorabidderdeclinestoextendtendervalidityperiod.

TheTenderSecurityofthesuccessful Tenderershallbereturnedaspromptlyaspossibleoncethesuccessful Tendererh
assignedtheContractandfurnishedtherequiredPerformanceSecurity.

TheTenderSecuritymaybeforfeitedortheTenderSecuringDeclarationexecuted:

a) ifaTendererwithdrawsitsTenderduringtheperiodofTendervalidityspecifiedbytheTendererintheFormofTe
nder,oranyextensiontheretoprovidedbytheTenderer;or

b) ifthesuccessful Tendererfailsto:
1) signtheContractinaccordancewithITT45;0r
i1)  furnish aPerformanceSecurityinaccordancewithITT46.

Wheretendersecuringdeclarationisexecuted,theProcuringEntityshallrecommendtothePPR AthatPPR Adebarsth
eTendererfromparticipatinginpublicprocurementasprovidedinthelaw.

TheTenderSecurityorTender-

SecuringDeclarationofal VmustbeinthenameoftheJ VthatsubmitstheTender.IftheJVhasnotbeenlegallyconstitut
edintoalegallyenforceableJ VatthetimeofTendering,theTenderSecurityorTender-
SecuringDeclarationshallbeinthenamesofallfuturemembersasnamedintheletterofintentreferredtoinl TT3. 1andl
TT10.2.

Atenderershallnotissueatendersecuritytoguaranteeitself.
Format and Signing of Tender

TheTenderershallprepareoneoriginalofthedocumentscomprisingtheTenderasdescribedinlTT11andclearlymar
kit“ORIGINAL.” AlternativeTenders,ifpermittedinaccordancewithI TT12,shallbeclearlymarked“ALTERNAT
IVE.”Inaddition,theTenderershallsubmitcopiesoftheTender,inthenumberspecifiedintheTDSandclearlymarkt
hem*“COPY .”Intheeventofanydiscrepancybetweentheoriginalandthecopies,theoriginalshallprevail.

Tenderersshallmarkas“CONFIDENTIAL”informationintheirTenderswhichisconfidentialtotheirbusiness. This
mayincludeproprietaryinformation,tradesecrets,orcommercialorfinanciallysensitiveinformation.

TheoriginalandallcopiesoftheTendershallbetypedorwritteninindelibleinkandshallbesignedbyapersondulyauth
orizedtosignonbehalfoftheTenderer. ThisauthorizationshallconsistofawrittenconfirmationasspecifiedintheTD
SandshallbeattachedtotheTender. Thenameandpositionheldbyeachpersonsigningtheauthorizationmustbetyped
orprintedbelowthesignature.AllpagesoftheTenderwhereentriesoramendmentshavebeenmadeshallbesignedori
nitialedbythepersonsigningtheTender.

IncasetheTendererisalV theTendershallbesignedbyanauthorizedrepresentativeoftheJ VonbehalfoftheJ V,andso
astobelegallybindingonallthemembersasevidencedbyapowerofattorneysignedbyeachmembers'legallyauthoriz
edrepresentatives.

Anyinter-
lineation,erasures,oroverwritingshallbevalidonlyiftheyaresignedorinitialedbythepersonsigningthe Tender.

Submission and Opening of Tenders
Sealing and Marking of Tenders

Dependingonthesizesorquantitiesorweightofthetenderdocuments,atenderermayuseanenvelope,packageorcont
ainer.TheTenderershalldelivertheTenderinasinglesealedenvelope,orinasinglesealedpackage,orinasinglesealed
containerbearingthenameandReferencenumberoftheTender,addressedtotheProcuringEntityandawarningnotto
openbeforethetimeanddateforTenderopeningdate. Withinthesingleenvelope,packageorcontainer,theTenderers
hallplacethefollowingseparate,sealedenvelopes:
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a) inanenvelopeorpackageorcontainermarked “ORIGINAL”,alldocumentscomprisingtheTender,asdescribe
dinITT11;and
b) inanenvelopeorpackageorcontainermarked“COPIES”,allrequiredcopiesoftheTender;and
¢) ifalternativeTendersarepermittedinaccordancewithITT12,andifrelevant:
1) inanenvelopeorpackageorcontainermarked “ORIGINAL~-
ALTERNATIVETENDER?” thealternativeTender;and
ii) intheenvelopeorpackageorcontainermarked “COPIES-
ALTERNATIVETENDER” allrequiredcopiesofthealternativeTender.

Theinnerenvelopesorpackagesorcontainersshall:

a)  bear thenameandaddressoftheProcuringEntity.
b)  bearthenameandaddressoftheTenderer;and

¢)  bear thenameandReferencenumberoftheTender.

Whereatenderpackageorcontainercannotfitinthetenderbox,theprocuringentityshall:

a)  Specify in the TDS where such documents should be received.

b)  maintainarecordoftendersreceivedandissueacknowledgementreceiptnotetoeachtendererspecifyingtimea
nddateofreceipt.

¢)  Ensurealltendersreceivedarehandedovertothetenderopeningcommitteeforopeningatthespecifiedopening
placeandtime.

Ifanenvelopeorpackageorcontainerisnotsealedandmarkedasrequired,the Procuring Entitywillassumenorespons
ibilityforthemisplacementorprematureopeningoftheTender.Tenders misplaced or opened prematurely will
not be accepted.

Deadline for Submission of Tenders

TendersmustbereceivedbytheProcuringEntityattheaddressandnolaterthanthedateandtimespecifiedinthe TDS.
WhensospecifiedintheTDS, TenderersshallhavetheoptionofsubmittingtheirTenderselectronically. Tendererssu
bmittingTenderselectronicallyshallfollowtheelectronicTendersubmissionproceduresspecifiedinthe TDS.

TheProcuringEntitymay,atitsdiscretion,extendthedeadlineforthesubmissionofTendersbyamendingthetenderin
gdocumentinaccordancewithITT7,inwhichcaseallrightsandobligationsoftheProcuringEntityand Tenderersprev
iouslysubjecttothedeadlineshallthereafterbesubjecttothedeadlineasextended.

Late Tenders

TheProcuringEntityshallnotconsideranyTenderthatarrivesafterthedeadlineforsubmissionofTenders. AnyTend
erreceivedbytheProcuringEntityafterthedeadlineforsubmissionofTendersshallbedeclaredlate,rejected,andretur
nedunopenedtotheTenderer.

Withdrawal, Substitution, and Modification of Tenders

ATenderermaywithdraw,substitute,ormodifyitsTenderafterithasbeensubmittedbysendingawrittennotice,dulys
ignedbyanauthorizedrepresentative,andshallincludeacopyoftheauthorization(thepowerofattorney)inaccordanc
ewithITT19.3,(exceptthatwithdrawalnoticesdonotrequirecopies). Thecorrespondingsubstitutionormodificatio
noftheTendermustaccompanytherespectivewrittennotice. Allnoticesmustbe:

a)  preparedandsubmittedinaccordancewithITT20and21(exceptthatwithdrawalnoticesdonotrequirecopies),
andinaddition,therespectiveenvelopesshallbeclearlymarked “WITHDRAWAL,”“SUBSTITUTION, or
“MODIFICATION;”and

b)  Received by the Procuring Entity prior to the deadline prescribed for submission of Tenders, in
accordance with ITT 22.

TendersrequestedtobewithdrawninaccordancewithITT23.1shallbereturnedunopenedtotheTenderers.
NoTendermaybewithdrawn,substituted,ormodifiedintheintervalbetweenthedeadlineforsubmissionofTendersa
ndtheexpirationoftheperiodofTendervalidityspecifiedbytheTendererontheFormofTenderoranyextensionthere
of.

Tender Opening

Except as in the cases specified in ITT 23, the Procuring Entity shall, at the Tender opening, publicly open
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and read out all Tenders received by the deadline at the date, time and place specified in the TDS in the
presence of Tenderers' designated representatives who choose to attend, including to attend any specific
electronic tender opening procedures if electronic tendering is permitted in accordance with ITT 21.1, shall
be as specified in the TDS.

First, envelopes marked “WITHDRAWAL” shall be opened and read out and the envelope with the
corresponding Tender shall not be opened, but returned to the Tenderer. If the withdrawal envelope does not
contain a copy of the “power of attorney” confirming the signature as a person duly authorized to sign on
behalf of the Tenderer, the corresponding Tender will be opened. No Tender withdrawal shall be permitted
unless the corresponding withdrawal notice contains a valid authorization to request the withdrawal and is
read out at Tender opening.

Next,envelopesmarked “SUBSTITUTION”shallbeopenedandreadoutandexchangedwiththecorrespondingTen
derbeingsubstituted,andthesubstituted Tendershallnotbeopened,butreturnedtotheTenderer.NoTendersubstituti
onshallbepermittedunlessthecorrespondingsubstitutionnoticecontainsavalidauthorizationtorequestthesubstitut
ionandisreadoutatTenderopening.

Next,envelopesmarked“MODIFICATIONshallbeopenedandreadoutwiththecorrespondingTender.NoTender
modificationshallbepermittedunlessthecorrespondingmodificationnoticecontainsavalidauthorizationtorequest
themodificationandisreadoutatTenderopening.

Next,allremainingenvelopesshallbeopenedoneatatime,readingout:thenameoftheTendererandwhetherthereisa
modification;thetotal TenderPrices,perlot(contract)ifapplicable,includinganydiscountsandalternative Tenders;t
hepresenceorabsenceofaTenderSecurity,ifrequired;andanyotherdetailsastheProcuringEntitymayconsiderappr
opriate.

OnlyTenders,alternativeTendersanddiscountsthatareopenedandreadoutat Tenderopeningshallbeconsideredfurt
herforevaluation. TheFormofTenderandpagesoftheBillsofQuantitiesaretobeinitialedbythemembersofthetender
openingcommitteeattendingtheopening. ThenumberofrepresentativesoftheProcuringEntitytosignshallbespeci
fiedintheTDS.

The Procuring Entity shall neither discuss the merits of any Tender nor reject any Tender (except for late
Tenders, in accordance with ITT22.1).

The Procuring Entity shall prepare a record of the Tender opening that shall include, as a minimum:

a)  The name of the Tenderer and whether there is a withdrawal, substitution, or modification;

b) theTenderPrice,perlot(contract)ifapplicable,includinganydiscounts;

¢) any alternative Tenders;

d) the presence or absence of a Tender Security or Tender-Securing Declaration, if one was required;
e) Number of pages of each tender document submitted.

TheTenderers'representativeswhoarepresentshallberequestedtosigntherecord. TheomissionofaTenderersignat
ureontherecordshallnotinvalidatethecontentsandeffectoftherecord. Acopyofthetenderopeningregistershallbeis
suedtoaTendereruponrequest.

Evaluation and Comparison of Tenders

Confidentiality
InformationrelatingtotheevaluationofTendersandrecommendationofcontractaward,shallnotbedisclosedtoTen
derersoranyotherpersonsnotofficiallyconcernedwiththetenderingprocessuntiltheinformationonIntentiontoAw

ardtheContractistransmittedtoall TenderersinaccordancewithITT41.

AnyeffortbyaTenderertoinfluencetheProcuringEntityintheevaluationorcontractawarddecisionsmayresultinthe
rejectionofitsTender.

Notwithstanding ITT 25.2, from the time of Tender opening to the time of Contract Award, if any Tenderer
wishes to contact the Procuring Entity on any matter related to the Tendering process, it should do so in
writing.

Clarification of Tenders
Toassistintheexamination,evaluation,comparisonoftheTenders,andqualificationoftheTenderers,theProcuring

Entitymay,atitsdiscretion,askanyTendererforaclarificationofitsTender. AnyclarificationsubmittedbyaTenderer
inrespecttoitsTenderandthatisnotinresponsetoarequestbytheProcuringEntityshallnotbeconsidered. TheProcuri
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ngEntity'srequestforclarificationandtheresponseshallbeinwriting. Nochange,includinganyvoluntaryincreaseor
decrease,inthepricesorsubstanceoftheTendershallbesought,offered,orpermittedexcepttoconfirmthecorrectiono
farithmeticerrorsdiscoveredbytheProcuringEntityintheEvaluationoftheTenders,inaccordancewithITT30.

If a Tenderer does not provide clarifications of its Tender by the date and time set in the Procuring Entity's
request for clarification, its Tender may be rejected.

Deviations, Reservations, and Omissions

During the evaluation of Tenders, the following definitions apply:
a)  “Deviation”isadeparturefromtherequirementsspecifiedintheTenderingdocument;

b)  “Reservation”isthesettingoflimitingconditionsorwithholdingfromcompleteacceptanceoftherequirement
sspecifiedinthetenderingdocument;and

¢)  “Omission”isthefailuretosubmitpartoralloftheinformationordocumentationrequiredinthetenderingdocu
ment.

Determination of Responsiveness

The Procuring Entity's determination of a Tender's responsiveness is to be based on the contents of the
Tender itself, as defined in ITT 28.2.

A substantially responsive Tender is one that meets the requirements of the tendering document without
material deviation, reservation, or omission. A material deviation, reservation, or omission is one that:

a) Ifaccepted, would:

1) affectinanysubstantialwaythescope,quality,orperformanceoftheGoodsandRelatedServicesspecifiedi
ntheContract;or

i) limitinanysubstantialway,inconsistentwiththetenderingdocument,theProcuringEntity'srightsortheT
endererobligationsundertheContract;or

b) Ifrectified, would unfairly affect the competitive position of other Tenderers presenting substantially
responsive Tenders.

TheProcuringEntityshallexaminethetechnicalaspectsoftheTendersubmittedinaccordancewithITT15andITT16
,inparticular,toconfirmthatallrequirementsofSection VII,ScheduleofRequirementshavebeenmetwithoutanymat
erialdeviationorreservation,oromission.

IfaTenderisnotsubstantiallyresponsivetotherequirementsoftenderingdocument,itshallberejectedbytheProcurin
gEntityandmaynotsubsequentlybemaderesponsivebycorrectionofthematerialdeviation,reservation,oromission.

Non-conformities, Errors and Omissions

Provided that a Tender is substantially responsive, the Procuring Entity may waive any non-conformities in
theTender.

ProvidedthataTenderissubstantiallyresponsive,theProcuringEntitymayrequestthattheTenderersubmitthenecess
aryinformationordocumentation,withinareasonableperiodoftime,torectifynonmaterialnon-
conformitiesoromissionsintheTenderrelatedtodocumentationrequirements.Suchomissionshallnotberelatedtoa
nyaspectofthepriceoftheTender.FailureoftheTenderertocomplywiththerequestmayresultintherejectionofitsTen
der.

ProvidedthataTenderissubstantiallyresponsive,theProcuringEntityshallrectifyquantifiablenonmaterialnon-
conformitiesrelatedtotheTenderPrice. Tothiseffect,theTenderPriceshallbeadjusted,forcomparisonpurposesonly
,<toreflectthepriceofamissingornon-

conformingitemorcomponentinthemannerspecifiedinthe TDS.Theadjustmentshallbebasedontheaveragepriceo
ftheitemorcomponentasquotedinothersubstantiallyresponsiveTenders.Ifthepriceoftheitemorcomponentcannot
bederivedfromthepriceofothersubstantiallyresponsiveTenders,theProcuringEntityshalluseitsbestestimate.

Arithmetical Errors

Thetendersumassubmittedandreadoutduringthetenderopeningshallbeabsoluteandfinalandshallnotbethesubject
ofcorrection,adjustmentoramendmentinanywaybyanypersonorentity.
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ProvidedthattheTenderissubstantiallyresponsive,theProcuringEntityshallhandleerrorsonthefollowingbasis:

a)  Anyerrordetectedifconsideredamajordeviationthataffectsthesubstanceofthetender,shallleadtodisqualific
ationofthetenderasnon-responsive.

b)  Anyerrorsinthesubmittedtenderarisingfromamiscalculationofunitprice,quantity,subtotalandtotalbidprice
shallbeconsideredasamajordeviationthataffectsthesubstanceofthetenderandshallleadtodisqualificationof
thetenderasnon-responsive.and

c) ifthereisadiscrepancybetweenwordsandfigures,theamountinwordsshallprevail.
Tenderersshallbenotifiedofanyerrordetectedintheirbidduringthenotificationofaward.
Conversion to Single Currency

Forevaluationandcomparisonpurposes,thecurrency(ies)oftheTendershallbeconvertedinasinglecurrencyasspec
ifiedintheTDS.

Margin of Preference and Reservations

Amarginofpreferencemaybeallowedonlocallymanufacturedgoodsonlywhenthecontractisopentointernationalte
ndering,wherethetenderislikelytoattractforeigngoodsandwherethecontractexceedsthethresholdspecifiedinthe
Regulations.

Forpurposesofgrantingamarginofpreferenceonlocallymanufacturedgoodsunderinternationalcompetitivetender
ing,aprocuringentityshallnotsubjecttheitemslistedbelowtointernationaltenderandhencenomarginofpreferences
hallbeallowed. Theaffecteditemsare:

a)  motorvehicles,plantandequipmentwhichareassembledinKenya;

b) furniture,textile,foodstuffs,oilandgas,informationcommunicationtechnology,steel,cement,leatheragro-
processing,sanitaryproducts,andothergoodsmadeinKenya;or

¢)  goods manufactured,mined,extractedorgrowninKenya.
Amarginofpreferenceshallnotbeallowedunlessitisspecifiedsointhe TDS.

Contractsprocuredonbasisofinternationalcompetitivetenderingshallnotbesubjecttoreservationstospecificgroup
ssasprovidedinITT32.5.

Whereitisintendedtoreserveacontracttoaspecificgroupofbusinesses(thesegroupsareSmallandMediumEnterpris
es, WomenEnterprises, Y outhEnterprisesandEnterprisesofpersonslivingwithdisability,asthecasemaybe),andw
hoareappropriatelyregisteredassuchbytheauthoritytobespecifiedinthe TDS,aprocuringentityshallensurethatthei
nvitationtotenderspecificallyindicatesthatonlybusinessesorfirmsbelongingtothespecifiedgroupareeligibletoten
derasspecifiedintheTDS.No tender shall be reserved to more than one
group.IfnotsostatedintheTenderdocuments,theinvitationtotenderwillbeopentoallinterestedtenderers.

Evaluation of Tenders

TheProcuringEntityshallusethecriteriaandmethodologieslistedinthisI TTandSectionlIl,EvaluationandQualific
ationcriteria.No other evaluation criteria or methodologies shall be
permitted. Byapplyingthecriteriaandmethodologies,theProcuringEntityshalldeterminetheLowestEvaluatedTe
nder. ThisistheTenderoftheTendererthatmeetsthequalificationcriteriaandwhose Tenderhasbeendeterminedtobe

a)  substantiallyresponsivetothetenderdocuments;and

b) the lowestevaluatedprice.

PriceevaluationwillbedoneforltemsorLots(contracts),asspecifiedintheTDS;andthe TenderPriceasquotedinacc

ordancewithITT14.ToevaluateaTender,theProcuringEntityshallconsiderthefollowing:

a)  priceadjustmentduetounconditionaldiscountsofferedinaccordancewithITT13.4;

b)  convertingtheamountresultingfromapplying(a)and(b)above,ifrelevant,toasinglecurrencyinaccordancewi
thITT31;

¢)  priceadjustmentduetoquantifiablenonmaterialnon-conformitiesinaccordancewithITT29.3;and

d) anyadditionalevaluationfactorsspecifiedintheTDSandSectionlIl,EvaluationandQualificationCriteria.

TheestimatedeffectofthepriceadjustmentprovisionsoftheConditionsofContract,appliedovertheperiodofexecuti
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onoftheContract,shallnotbeconsideredinTenderevaluation.

Wherethetenderinvolvesmultiplelotsorcontracts,thetendererwillbeallowedtotenderforoneormorelots(contracts
).EachlotorcontractwillbeevaluatedinaccordancewithITT33.2. Themethodologytodeterminethelowestevaluate
dtendererortenderersbasedonelot(contract)orbasedonacombinationoflots(contracts),willbespecifiedinSectionl
II,EvaluationandQualificationCriteria.Inthecaseofmultiplelotsorcontracts,tendererwillbewillberequiredtoprep
aretheEligibilityandQualificationCriteriaFormforeachLot.

TheProcuringEntity'sevaluationofaTenderwillincludeandconsider:

a) inthecaseofGoodsmanufacturedinKenya,salesandothersimilartaxes,whichwillbepayableonthegoodsifac
ontractisawardedtotheTenderer;

b)  inthecaseofGoodsmanufacturedoutsideKenya,alreadyimportedortobeimported,customsdutiesandotheri
mporttaxesleviedontheimportedGood,salesandothersimilartaxes,whichwillbepayableontheGoodsifthec
ontractisawardedtotheTenderer;

TheProcuringEntity'sevaluationofaTendermayrequiretheconsiderationofotherfactors,inadditiontothe TenderPr
icequotedinaccordancewithITT14.Thesefactorsmayberelatedtothecharacteristics,performance,andtermsandco
nditionsofpurchaseoftheGoodsandRelatedServices. Theeffectofthefactorsselected,ifany,shallbeexpressedinm
onetarytermstofacilitatecomparisonofTenders,unlessotherwisespecifiedinthe TDSfromamongstthosesetoutinS
ectionlll,EvaluationandQualificationCriteria. Theadditionalcriteriaandmethodologiestobeusedshallbeasspecifi
edinlTT33.2(d).

Comparison of Tenders

TheProcuringEntityshallcomparetheevaluatedcostsofallsubstantiallyresponsiveTendersestablishedinaccordan
cewithITT33.2todeterminetheTenderthathasthelowestevaluatedcost. Thecomparisonshallbeonthebasisoftotalc
ost(placeoffinaldestination)pricesforallgoodsandallprices,pluscostofinlandtransportationandinsurancetoplace
ofdestination,forgoodsmanufacturedwithintheKenya,togetherwithpricesforanyrequiredinstallation,training,co
mmissioningandotherservices.

Abnormally Low Tenders

AnAbnormallyLowTenderisonewheretheTenderprice,incombinationwithotherconstituentelementsoftheTend
er,appearsunreasonablylowtotheextentthatthe TenderpriceraisesmaterialconcernswiththeProcuringEntityastot
hecapabilityoftheTenderertoperformtheContractfortheoffered Tenderprice.

IntheeventofidentificationofapotentiallyAbnormallyLowTenderbytheevaluationcommittee,theProcuringEntit
yshallseekwrittenclarificationfromtheTenderer,includingadetailedpriceanalysesofitsTenderpriceinrelationtoth
esubjectmatterofthecontract,scope,deliveryschedule,allocationofrisksandresponsibilitiesandanyotherrequire
mentsofthetenderingdocument.

Afterevaluationofthepriceanalysis,intheeventthattheProcuringEntitydeterminesthattheTendererhasfailedtode
monstrateitscapabilitytoperformthecontractfortheofferedTenderprice,theProcuringEntityshallrejecttheTende.

Abnormally High Tenders

Anabnormallyhighpriceisonewherethetenderprice,incombinationwithotherconstituentelementsoftheTender,a

ppearsunreasonablytoohightotheextentthattheProcuringEntityisconcernedthatit(theProcuringEntity)maynotb

egettingvalueformoneyoritmaybepayingtoohighapriceforthecontractcomparedwithmarketpricesorthatgenuine
competitionbetweenTenderersiscompromised.

Incaseofanabnormallyhightenderprice,theProcuringEntityshallmakeasurveyofthemarketprices,checkiftheesti

matedcostofthecontractiscorrectandreviewtheTenderDocumentstocheckifthespecifications,scopeofworkandc

onditionsofcontractarecontributorytotheabnormallyhightenders. TheProcuringEntitymayalsoseekwrittenclari

ficationfromthetendereronthereasonforthehightenderprice. TheProcuringEntityshallproceedasfollows:

i) Ifthetenderpriceisabnormallyhighbasedonwrongestimatedcostofthecontract,theProcuringEntitymayacce
ptornotacceptthetenderdependingontheProcuringEntity'sbudgetconsiderations.

i1)  Ifspecifications,scopeofworkand/orconditionsofcontractarecontributorytotheabnormallyhightenderprice
s,theProcuringEntityshallrejectalltendersandmayretenderforthecontractbasedonrevisedestimates,specifi
cations,scopeofworkandconditionsofcontract,asthecasemaybe.

IftheProcuringEntitydeterminesthattheTenderPriceisabnormallytoohighbecausegenuinecompetitionbetweent
enderersiscompromised(oftenduetocollusion,corruptionorothermanipulations),theProcuringEntityshallreject
allTendersandshallinstituteorcauserelevantGovernmentAgenciestoinstituteaninvestigationonthecauseoftheco
mpromise,beforeretendering.
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Post-Qualification of the Tenderer

TheProcuringEntityshalldetermine,toitssatisfaction,whethertheeligible Tendererthatisselectedashavingsubmitt
edthelowestevaluatedcostandsubstantiallyresponsiveTender,meetsthequalifyingcriteriaspecifiedinSectionlll,
EvaluationandQualificationCriteria.

ThedeterminationshallbebaseduponanexaminationofthedocumentaryevidenceoftheTendererqualificationssub
mittedbytheTenderer,pursuanttol TT15and16.Thedeterminationshallnottakeintoconsiderationthequalification
sofotherfirmssuchastheTenderersubsidiaries,parententities,affiliates,subcontractors(otherthanspecializedsubc
ontractorsifpermittedinthetenderingdocument),oranyotherfirm(s)differentfromtheTenderer.

AnaffirmativedeterminationshallbeaprerequisiteforawardoftheContracttotheTenderer. Anegativedeterminatio
nshallresultindisqualificationoftheTender,inwhicheventtheProcuringEntityshallproceedtotheTendererwhooff
ersasubstantiallyresponsiveTenderwiththenextlowestevaluatedcosttomakeasimilardeterminationofthat Tender
erqualificationstoperformsatisfactorily.

Lowest Evaluated Tender

Having compared the evaluated prices of Tenders, the Procuring Entity shall determine the Lowest
Evaluated Tender. The Lowest Evaluated Tender is the Tender of the Tenderer that meets the Qualification
Criteria and whose Tender has been determined to be:

a)  Most responsive to the Tender document ; and

b)  The lowest evaluated price.

Procuring Entity's Right to Accept Any Tender, and to Reject Any or All Tenders.

The Procuring Entity reserves the right to accept or reject any tender, and to annul the Tendering process
and reject all Tenders at any time prior to notification Award, without thereby incurring any liability to
Tenderers. In case of annulment, all Tenderers shall be notified with reasons and all Tenders submitted and
specifically, tender securities, shall be promptly returned to the Tenderers.

Award of Contract
Award Criteria

TheProcuringEntityshallawardtheContracttothesuccessfultendererwhosetenderhasbeendeterminedtobetheLo
westEvaluatedTenderinaccordancewithproceduresinSection3:Evaluation and Qualification Criteria.

Procuring Entity's Right to Vary Quantities at Time of Award

The Procuring Entity reserves the right at the time of Contract award to increase or decrease, by the
percentage (s) for items as indicated in the TDS.

Notice of Intention to enter into a Contract

UponawardofthecontractandPriortotheexpiryoftheTenderValidityPeriodtheProcuringEntityshallissueaNotific
ationofIntentiontoEnterintoaContract/Notificationofawardtoalltendererswhichshallcontain,ataminimum,thefo
llowinginformation:

a)  The name and address of the Tenderer submitting the successful tender;
b) the Contract price of the successful tender;

c) a statement of there a son(s) the
tenderoftheunsuccessfultenderertowhomtheletterisaddressedwasunsuccessful,unlessthepriceinformatio
nin(c)abovealreadyrevealsthereason;

d) the expiry date of the Stand still Period and

e) instructions on how to request a debriefing and / or submit a complaint during the stand still period;
Stand still Period
The Contract shall not be awarded earlier than the expiry of a Stand still Period of 14days to allow any

dissatisfied candidate to launch a complaint. Where only one Tender is submitted, the Stand still Period shall
not apply.
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Wherestandstillperiodapplies,itshallcommencewhentheProcuringEntityhastransmittedtoeachTenderertheNoti
ficationofIntentiontoEnterintoaContracttothesuccessful Tenderer.

Debriefing by the Procuring Entity
OnreceiptoftheProcuringEntity'sNotificationofIntentiontoEnterintoaContractreferredtoinl TT4 1,anunsuccessf
ultenderermaymakeawrittenrequesttotheProcuringEntityforadebriefingonspecificissuesorconcernsregardingt
heirtender. TheProcuringEntityshallprovidethedebriefingwithinfivedaysofreceiptoftherequest.

Debriefingsofunsuccessful Tenderersmaybedoneinwritingorverbally. TheTenderershallbearitsowncostsofatten
dingsuchadebriefingmeeting.

Letter of Award

Prior to the expiry of the Tender Validity Period and upon expiry of the Stand still Period specified in ITT
42, upon addressing a complaint that has been filed within the Stand still Period, the Procuring Entity shall
transmit the Letter of Award to the successful Tenderer. The letter of award shall request the successful
tenderer to furnish the Performance Security within 21 days of the date of the letter.

Signing of Contract

Upon the expiry of the fourteen days of the Notification of Intention to enter in to contract and upon the
parties meeting their respective statutory requirements, the Procuring Entity shall send the successful
Tenderer the Contract Agreement.

Within Seven (7) days of receipt to the Contract Agreement, the successful Tenderer shall sign, date, and
return it to the Procuring Entity.

The written contract shall be entered in to within the period specified in the notification of award and before
expiry of the tender validity period.

Performance Security

Within twenty-one (21) days of the receipt of Letter of Acceptance from the Procuring Entity, the successful
Tenderer, if required, shall furnish the Performance Security in accordance with the GCC18, using for that
purpose the Performance Security
FormincludedinSectionX,ContractForms.IfthePerformanceSecurityfurnishedbythesuccessful Tendererisinthe
formofabond,itshallbeissuedbyabondingorinsurancecompanythathasbeendeterminedbythesuccessful Tenderer
tobeacceptabletotheProcuringEntity. Aforeigninstitutionprovidingabondshallhaveacorrespondentfinancialinst
itutionlocatedinKenya,unlesstheProcuringEntityhasagreedinwritingthatacorrespondentfinancialinstitutionisn
otrequired.

Failureofthesuccessful Tenderertosubmittheabove-
mentionedPerformanceSecurityorsigntheContractshallconstitutesufficientgroundsfortheannulmentoftheawar
dandforfeitureoftheTenderSecurity.InthateventtheProcuringEntitymayawardtheContracttotheTendererofferin
gthenextlowestEvaluatedTender.

Performancesecurityshallnotberequiredforacontract,ifsospecifiedinthe TDS.

Publication of Procurement Contract

Withinfourteendaysaftersigningthecontract,theProcuringEntityshallpublishandpublicizetheawardedcontractatitsnoti

ceboards,entitywebsite;andonthe Websiteofthe Authorityinmannerandformatprescribedbythe Authority. At the
minimum, the notice shall contain the following information:

a) nameandaddressoftheProcuringEntity;

b) nameandreferencenumberofthecontractbeingawarded,asummaryofitsscopeandtheselectionmethodused;
¢) thenameofthesuccessfulTenderer,thefinaltotalcontractprice,thecontractduration.

d) datesofsignature,commencementandcompletionofcontract;

e) namesofallTenderersthatsubmitted Tenders,andtheirTenderpricesasreadoutatTenderopening;

Procurement Related Complaints and Administrative Review
TheproceduresformakingaProcurement-relatedComplaintareasspecifiedinthe TDS.

A request for administrative review shall be made in the form provided under contract forms.
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SECTION II - TENDER DATA SHEET (TDS)

The following specific data shall complement, supplement, or amend the provisions in the Instructions to
Tenderers (ITT). Whenever there is a conflict, the provisions herein shall prevail over those in ITT.

ITT Reference | Particulars Of Appendix To Instructions To Tenders
A. General
ITT11 The reference number of the Invitation for Tenders is: MSU/RT/009/2021-2022
The Procuring Entity is: Maseno University
The name of the Contract is: [supply and delivery of non-perishable foodstuff]
The number and identification of lots (contracts)comprising this Invitation for Tenders
is: (MSU/RT/009/2021-2022]
ITT 1.2(a) [delete if not applicable] NOT APPLICABLE ON THIS TENDER
Electronic —Procurement System
The Procuring Entity shall use the following electronic-procurement system to manage
this Tendering process:
[insert name of the e-system and full address or link]
The electronic-procurement system shall be used to manage the following aspects of
the Tendering process:
[list aspects here and modify the relevant parts of the TDS accordingly e.g.,issuing
Tendering document, submissions of Tenders, opening of Tenders]
ITT 2.3 The Information made available on competing firms is as follows:
The firms that provided consulting services for the contract being tendered for are:
ITT 3.1 Maximum number of members in the Joint Venture (JV) shall be: [insert a number]
ITT 3.7 A list of debarred firms and individuals is available on the PPRA’s website:
Www.ppra.go._ke
ITT 3.11 Tenderers shall be required to be registered with ---------- AGPO Certificate---------
B. Contents of Tendering Document
ITT 6.1 (a) Address where to send enquiries is po@maseno.ac.keto reach the Procuring Entity
not later than _ 19™ NOVEMBER, 2021 at 11.00 am.
(b) The Procuring Entity publish its response at the  website
www.masenouniversity.ac.ke
ITT 6.2 A pre-tender conference will be held/not be held (select one) on
(specify date and time) at
(specify city, street, building, floor and room)
ITT 6.3 The questions to reach the Procuring Entity not later than
(specify date and time).
ITT 6.5 The Minutes of the Pre-Tender meeting shall be published on the at the website
C. Preparation of Tenders
ITT 10 (§) The Tenderer shall submit the following additional documents in its Tender: /(i) valid
trading license (ii) Certificate of registration, (iii) valid tax compliance certificate for
the previous Financial Year AND (iv) AGPO Certificate
ITT 12.1 Alternative Tenders [insert “shall be” or “shall not be”] ____shall not be
considered.
[If alternatives shall be considered, the methodology shall be defined in Section 111 —
Evaluation and Qualification Criteria. See Section Il for further details]
ITT 13.5 The prices quoted by the Tenderer [insert “shall “or ‘“shall not”] “shall




ITT Reference | Particulars Of Appendix To Instructions To Tenders

not” be subject to adjustment during the performance of the Contract.
ITT 13.6 Prices quoted for each lot (contract) shall correspond at least to [insert figure] percent

of the items specified for each lot (contract).
Prices quoted for each item of a lot shall correspond at least to finsert figuref[percent of
the quantities specified for this item of a lot.

ITT 13.8 (a) (i) | Place of final destination: /maseno university]
and (iii)

ITT 13.8 (a) | Final Destination (Project Site): [insert final destination/project site, if different from
(iii) named place of destination|

ITT 13.8 (b) pd place of destination, in Kenya is

@)
ITT 13.8 (b) price for inland transportation, insurance, and other local services required to convey the
(ii) Goods from the named place of destination to their final destination which is

13.8 (¢) (iv) rlace of final destination (Project Site) is

ITT 14.2 Foreign currency requirements allowed/not allowed.

ITT 154 Period of time the Goods are expected to be functioning (for the purpose of spare
parts): [insert duration]

ITT 16.2 (a) Manufacturer’s authorization is: [insert “required” or “not required”|

ITT 16.2 (b) After sales service is: [insert “required” or “not required”|

ITT17.1 The Tender validity period shall be [insert a number of days that is a multiple of seven
counting as of the deadline for Tender submission] days.

ITT17.3 (a) The Number of days beyond the expiry of the initial tender validity period will be

days.

(b) The Tender price shall be adjusted by the following percentages of the tender price:

(i) By % of the local currency portion of the Contract price adjusted to
reflect local inflation during the period of extension, and

(ii) By % the foreign currency portion of the Contract price adjusted to
reflect the international inflation during the period of extension.

ITT 18.1 [If a Tender Security shall be required, a Tender-Securing Declaration shall not be
required, and vice versa.|

A Tender Security [“shall not be”] required.

A Tender-Securing Declaration “shall not be” required.

If a Tender Security shall not be required, the amount and currency of the Tender
Security shall be NIL
[If a Tender Security is required, insert amount and currency of the Tender Security.

“Not Applicable”.]
[Note: Tender Security is required for each lot as per amounts indicated against each
lot].

ITT 19.1 In addition to the original of the Tender, the number of copies is: J[ONE COPY]

ITT 19.3 The written confirmation of authorization to sign on behalf of the Tenderer shall consist

of: [insert the name and description of the documentation required to demonstrate
the authority of the signatory to sign the Tender].

D. Submission and Opening of Tenders

ITT 20.3 A tender package or container that cannot fit in the tender box shall be received as
follows: SHOULD BE SUBMITTED TO PROCUREMENT OFFICE WITHIN THE
STUPILATED TIME AS INDICATED IN THE DOCUMENT

ITT 21.1 For Tender submission purposes only, the Procuring Entity’s address is: /[MASENO
UNIVERSITY. P. O. BOX 333 MASENO.]
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ITT Reference

Particulars Of Appendix To Instructions To Tenders

Attention: / TO THE VICE CHANCELLOR]
| Address: [MASENO UNIVERSITY]
cal Address: City, Street, Building name, Floor Number and Room number.
hone: [P.O. BOX 333 MASENO- ALONG KISUMU BUSIA ROAD]
ronic mail address: /p.o.@maseno.ac.ke]

The deadline for Tender submission is:

Date: 19" NOVEMBER, 2021

Time: 11.00 am

[Note: The date and time should be the same as those provided in the Specific
Procurement Notice - Request for Tenders, unless subsequently amended pursuant to
ITT 22.2.]

tenderers “shall not”] have the option of submitting their Tenders electronically.
[Note: The following provision should be included and the required corresponding
information inserted only if tenderers have the option of submitting their Tenders
electronically. Otherwise omit.]

The electronic Tendering submission procedures shall be: [insert a description of the
electronic Tendering submission procedures]

ITT 24.1 The Tender opening shall take place at:
Physical Address: Procurement Boardroom-Main Campus
Date: 19" NOVEMBER, 2021
Time: 11.00 am
[Date and time should be the same as those given for the deadline for submission of
Tenders (ITT 22).]
[Note: The following provision should be included and the required corresponding
information inserted only if tenderers have the option of submitting their Tenders
electronically. Otherwise omit.]
The electronic Tender opening procedures shall be: [insert a description of the
electronic Tender opening procedures.]

ITT 24.6 The number of representatives of the Procuring Entity to signis  FOUR

E. Evaluation and Comparison of Tenders

ITT 29.3

The manner of rectify quantifiable nonmaterial nonconformities described below:

ITT 31.1

The currency that shall be used for Tender evaluation and comparison purposes to
convert at the selling exchange rate all Tender prices expressed in various currencies
into a single currency is: [Insert name of currency]

The source of exchange rate shall be: [Insert name of the source of exchange rates
(e.g., the Central Bank in Kenya.]

The date for the exchange rate shall be: [insert day, month and year, e.g. 15 June,
2008 not earlier than 30 days prior to the deadline for submission of the Tenders, nor
later than the original date for the expiry of Tender validity period].

ITT 32.3

A margin of preference and/or reservation [inserteither “shall” or “shall not”|apply
and specify the details.

If a margin of preference applies, the application methodology shall be defined in
Section III — Evaluation and Qualification Criteria.

ITT 32.5

The invitation to tender is extended to the following group that qualify for Reservations

who shall

be duly registered with AGPO Certificate

(These groups are Small and Medium Enterprises, Women Enterprises, Youth
Enterprises and Enterprises of persons living with disability, as the case may be;
describe precisely which group qualifies).

ITT 33.2

Price evaluation will be done for (specify

Items or Lots (contracts)




ITT Reference

Particulars Of Appendix To Instructions To Tenders

ITT 33.2 (d)

Additional evaluation factors are

ITT 33.6

The adjustments shall be determined using the following criteria, from amongst those
set out in Section III, Evaluation and Qualification Criteria: [refer to Section III,
Evaluation and Qualification Criteria; insert complementary details if necessary]

(a) Deviation in Delivery schedule: [insert Yes or No. If yes insert the adjustment
factor in Section II1, Evaluation and Qualification Criterial

(b) Deviation in payment schedule: [insert Yes or No. If yes insert the adjustment
factor in Section III, Evaluation and Qualification Criterial

(c) the cost of major replacement component, mandatory spare parts, and service:
[insert Yes or No. If yes, insert the Methodology and criteria in Section IlI,
Evaluation and Qualification Criterial

(d) the availability in Kenya of spare parts and after-sales services for the equipment
offered in the Tender [insert Yes or No. If yes, insert the Methodology and criteria
in Section 111, Evaluation and Qualification Criterial

(e) Life cycle costs: the costs during the life of the goods or equipment finsert Yes or
No. If yes, insert the Methodology and criteria in Section III, Evaluation and
Qualification Criteria]

(f) the performance and productivity of the equipment offered; [Insert Yes or No. If
yes, insert the Methodology and criterial

(g) [insert any other specific criteria in Section III, Evaluation and Qualification
Criterial

F. Award of Contract

ITT 41.1

The maximum percentage by which quantities may be increased is: [insert percentage]

The maximum percentage by which quantities may be decreased is: [insert percentage]

ITT 41.1

The Procuring Entity shall increase or decrease the quantity of Goods and Related
Services by an amount not exceed % and without any change in the
unit prices or other terms and conditions of the Tender and the tendering document.

ITT 47.3

Performance security if so required shall be in the sum of

ITT 49.1

The procedures for making a Procurement-related Complaint are detailed in the “Notice
of Intention to Award the Contract” herein and are also available from the PPRA

Website www.ppra.go.ke.

If a Tenderer wishes to make a Procurement-related Complaint, the Tenderer should
submit its complaint following these procedures, in writing (by the quickest means
available, that is either by email or fax), to:

For the attention: [insert full name of person receiving complaints]

Title/position: [insert title/position]

Procuring Entity: [insert name of Procuring Entity]

Email address: [insert email address]

In summary, a Procurement-related Complaint may challenge any of the following:

1. the terms of the Tendering Documents; and

2. the Procuring Entity’s decision to award the contract.
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SECTION III - EVALUATION AND QUALIFICATION CRITERIA
1. General Provisions

11 WhereveraTendererisrequiredtostateamonetaryamount, TenderersshouldindicatetheKenyaSh
illingequivalentusingtherateofexchangedeterminedasfollows:

a)  Forbusinessturnoverorfinancialdatarequiredforeachyear-
Exchangerateprevailingonthelastdayoftherespectivecalendaryear(inwhichtheamountsforthat
yearistobeconverted)wasoriginallyestablished.

b)  Valueofsinglecontract-Exchangerateprevailingonthedateofthecontractsignature.

¢)  ExchangeratesshallbetakenfromthepubliclyavailablesourceidentifiedinthelTT14.3.An
yerrorindeterminingtheexchangeratesintheTendermaybecorrectedbytheProcuringEntity.

12 ThissectioncontainsthecriteriathattheProcuringEntityProcuringEntityshallusetoevaluatetende
randqualifytenderers.Nootherfactors,methodsorcriteriashallbeusedotherthanthosespecifiedint
histenderdocument. TheTenderershallprovidealltheinformationrequestedintheformsincludedi
nSectionlV, TenderingForms.TheProcuringEntityshouldusetheStandardTenderEvaluationRe
portforGoodsand WorksforevaluatingTenders.

2, Evaluation of Tenders (ITT 33)
21 SuccessfulTenderorTenders

TheProcuringEntityshallusethecriteriaandmethodologieslistedinthisSectiontoevaluateTender
s.Byapplyingthesecriteriaandmethodologies,theProcuringEntityshalldeterminethesuccessful
TenderorTenderswhichhas/havebeendeterminedto:

a)  besubstantiallyresponsivetothetenderdocuments;

b)  offerthelowestevaluatedcosttotheProcuringEntityforallitemsofGoodstobeprocuredbase
doneitherasingleContractorallmultipleContractscombined,asthecasemaybe,inaccordancewith
theITT13.6invitingTenderpricesanddiscounts,andprovisionsmadeoftheTenderDocumentfore
valuationoftendersandawardofcontract(s);and

¢)  beofferedbyTendererorTenderersthatsubstantiallymeetthequalificationcriteriaapplicabl
eforContractorcombinedContractsforwhichtheyareselected.

22 EvaluationofTenders
Preliminary examination for Determination of Responsiveness

TheProcuringEntitywillstartbyexaminingalltenderstoensuretheymeetinallrespectstheeligibilitycriteriaandothe

rmandatoryrequirementsinthel TT,andthatthetenderiscompleteinallaspectsinmeetingtherequirementsprovidedf
orinthepreliminaryevaluationcriteriaoutlinedbelow. TheStandard TenderEvaluationReportDocumentforGoods

andWorksforevaluatingTendersprovidesveryclearguideonhowtodealwithreviewoftheserequirements. Tenderst
hatdonotpassthePreliminary Examinationwillbeconsiderednon-responsiveandwillnotbeconsideredfurther.

*NOTE: ALL BIDDERS TO FILL THE FORMS INDICATED BELOW IN THE TENDER
DOCUMENT AND ATTACH THE MANDATORY DOCUMENTS. ONLY BIDDERS WHO
SCORED ALL YES SHALL BE SUBJECTED TO FINANCIAL EVALUATION*

S/INO | MANDATORY REQUIREMENTS R/NR
M 1. Valid Copy of Tax Compliance Certificate for the previous financial year
M 2. Duly filled, signed and stamped Confidential Business Questionnaire
M 3. Copy of Certificate of Business Registration
M4 Copy of Valid Trading License/Business Permit
M5 Current Copy of AGPO certificate
M6 Duly Filled, Signed and Stamped Price Schedule Form
M7 Duly filled, signed and stamped Form of Tender
M8 Duly filled, signed and Stamped Self Declaration form that the Tenderer
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will not engage in any Corrupt or Fraudulent Practice.

M9

Duly filled, signed and stamped Declaration and Commitment to the Code
of Ethics

M10

Dully filled, signed and stamped certificate of Independent Tender
Determination

REMARKS

221

PRICE EVALUATION

ConsistentwithandinadditiontothecriterialistedinlTT33.3andITT29.3;and ITT 34 and its
subparagraphs the following criteria shall apply:

Evaluation of Technical aspects of the Tender

TheProcuringEntityshallevaluatetheTechnicalaspectsoftheTendertodeterminecompliancewit
htheProcuringEntity'srequirementsunderSectionV'ScheduleofRequirement'andwhethertheTe
ndersaresubstantiallyresponsivetotheTechnicalSpecificationsandotherRequirements.
[TheProcuringEntitywillhighlighthereinanyparticulardetails,characteristics, functionalguara
nteesor

otherrequirementsunderthespecifications,whichthe Tendererisrequiredtospecificallyconfirmo
rprovidedetailsasperSectionV,SupplyRequirementsorotherpartsofthe TenderDocument. Tofac
ilitate,atemplatemaybeattachedorclearlydescribedallinformationandlistofdocumentationtob
esubmittedbyTendererstoenableevaluationofTechnicalpartsoftheTender]

EvaluationofCommercialTermsandConditionsoftheTender(ITT33.1(a)):

TheProcuringEntityshalldeterminewhethertheTendersaresubstantiallyresponsivetotheComm
ercialandContractual TermsandConditions(e.g.Performance securities, Payment and delivery
schedules).

[TheProcuringEntitywillhighlighthereinanyparticularrequirementsundertheContractwhicht
heTendererisrequiredtospecificallyconfirmorprovideinformationtoenableevaluationofComm
ercialTermsandConditionsoftheTender]

Evaluation Criteria (Other Factors) (ITT 33.6)

TheProcuringEntity'sevaluationofaTendermaytakeintoaccount,inadditiontothe TenderPricequ
otedinaccordancewithITT13.8,oneormoreofthefollowingfactorsasspecifiedinITT33.2(d)andi
nTDSITT33.6,usingthefollowingcriteriaandmethodologies.

a) Delivery schedule.

TheGoodsspecifiedintheListofGoodsarerequiredtobedeliveredwithintheacceptabletimerange(
aftertheearliestandbeforethefinaldate,bothdatesinclusive)specifiedinSectionV,ScheduleofRe
quirements.Nocreditwillbegiventodeliveriesbeforetheearliestdate,and Tendersofferingdeliver
yafterthefinaldateshallbetreatedasnon-

responsive. Withinthisacceptableperiod,anadjustmentof[inserttheadjustmentfactor],willbeadd
ed,forevaluationpurposesonly,totheTenderpriceof Tendersofferingdeliverieslaterthanthe“Earl
iestDeliveryDate”specifiedinSectionV,ScheduleofRequirements.

[Anadjustmentfactorof0.5%perweekofdelaywouldbereasonable. However, theadjustmentfacto
rshouldnotbemorethantherateofLiquidatedDamagestobeappliedincaseofdelayindeliveryofG
oodsandServicesundertheContractconditions.]

b)  Deviation in payment schedule./insertoneofthefollowing]

i. tenderersshallstatetheirTenderpriceforthepaymentscheduleoutlinedintheSCC.Tender
sshallbeevaluatedonthebasisofthisbaseprice.tenderersare,however,permittedtostatean
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o

d)

ii.

alternativepaymentscheduleandindicatethereductioninTenderpricetheywishtoofferfor
suchalternativepaymentschedule. TheProcuringEntitymayconsiderthealternativepay
mentscheduleandthereduced Tenderpriceofferedbythetendererselectedonthebasisofth
ebasepriceforthepaymentscheduleoutlinedintheSCC.

or

TheSCCstipulatesthepaymentschedulespecifiedbytheProcuringEntity.IfaTenderdevi

atefromthescheduleandifsuchdeviationisconsideredacceptabletotheProcuringEntity,t

heTenderwillbeevaluatedbycalculatinginterestearnedforanyearlierpaymentsinvolvedi
nthetermsoutlinedintheTenderascomparedwiththosestipulatedintheSCC,attherateper

annum[insertadjustmentrate].

Cost of major replacement components, mandatory spare parts, and
service./insertoneofthefollowings]
Thelistofitemsandquantitiesofmajorassemblies,components,andselectedspareparts, likel
ytoberequiredduringtheinitialperiodofoperationspecifiedinthe TDS15 .4, isintheListofGo
ods.Anadjustmentequaltothetotalcostoftheseitems,attheunitpricesquotedineachTender,
shallbeaddedtotheTenderprice, forevaluationpurposesonly.

or
TheProcuringEntitywilldrawupalistofhigh-usageandhigh-
valueitemsofcomponentsandspareparts,alongwithestimatedquantitiesofusageintheinitia
IperiodofoperationspecifiedintheTDS15.4. Thetotalcostoftheseitemsandquantitieswillb
ecomputedfromsparepartsunitpricessubmittedbythetendererandaddedtotheTenderprice,
forevaluationpurposesonly.

or

TenderershallprovidealongwithitsTender,thelistofrecommendedsparepartsforGoodsoff
eredindicatingforeachitemofspareparttherecommendedquantityandunit,andtotal CIPfin
aldestinationpricesrequiredduringtheinitialperiodofoperationspecifiedintheTDS15.4.T
hepricesofferedshallnotexceedtheprevailingpriceschargedtootherpartiesbytheTenderer.
Thecostofsuchsparepartswillnotbetakenintoaccountfortenderevaluation. TheProcuring
EntitymayawardthecontractforsparepartstotheTendererthatissuccessfulforthesupplyof
Goods,byselectingatitsoption,fromtheTender'slistofrecommendedspareparts,suchitems
andquantitiesagainsteachastheProcuringEntitymaydeemappropriateattheunitpricesindi
catedbytheTendererbutnotexceeding----

% (present)ofthecostofGoods[normallynotmorethan10%o0r15%.]

AvailabilityinKenyaofsparepartsandaftersalesservicesforequipmentofferedinthe Tender.

AnadjustmentequaltothecosttotheProcuringEntityofestablishingtheminimumservicefac
ilitiesandpartsinventoriesifquotedseparately,shallbeaddedtothe Tenderprice,forevaluati
onpurposesonly.

Life Cycle Costs

IfspecifiedinTDS33.6,anadjustmenttoconsidertheadditionallifecyclecostsfortheperiods

pecifiedbelow,suchastheoperatingandmaintenancecostsoftheGoods,willbeaddedtothe T

enderprice,forevaluationpurposesonly. Theadjustmentwillbeevaluatedinaccordancewith
themethodologyspecifiedbelowandthefollowinginformation:

[NotetoProcuringEntity: Lifecyclecostingshouldbeusedwhenthecostsofoperationand/or
maintenanceoverthespecifiedlifeofthegoodsareestimatedtobeconsiderableincompariso
nwiththeinitialcostandmayvaryamongdifferentTenders. Lifecyclecostsshallbeevaluated
onanetpresentvaluebasis.Iflifecyclecostsapply, thenspecifythefactorsrequiredtodetermi
nethemforevaluationpurposes.

[Eitheramendthefollowingtextasrequired,ordeleteiflifecyclecostisnotapplicable]

numberofyearsforlifecyclecostdetermination/insertthenumberofyearsofeconomiclifeofG
oods];

thediscountratetobeappliedtodeterminethenetpresentvalueofthelife-cycle-
costis/insertthediscountrate];,



iii) theannualoperatingandmaintenancecosts(recurrentcosts)shallbedeterminedonthebasiso
fthefollowingmethodology: [insertmethodologyE.G. Thisshouldincludefactorsthatwillb
eusedfordeterminationoflife-cycle-
costsuchascostsofoperationandmaintenance,residualvalueattheendofeconomiclifeofGo
ods,majorelementsthatwillbeusedfordeterminationofcostofoperationandmaintenancesu
chasfuel, power,labor,spareparts,etc.unitpricesofelementssuchasfuel, power, etc.,quantit
yvofannualusagesuchasKmsorHoursofoperationofGoods, FormulaforcalculationofLCC,
etcl;

iv) andthefollowinginformationisrequiredfromtenderers/insertanyinformationrequiredfro
mtenderers,includingpricese.g. Guaranteedfueland/orpowerconsumption, costoflabour,
spareparts,etc].

Performance and productivity of the equipment:/insert one of the followings]

1)  Performance and productivity of the
equipment. Anadjustmentrepresentingthecapitalizedcostofadditionaloperatingcostsover
thelifeofthegoodswillbeaddedtotheTenderprice,forevaluationpurposesifspecifiedinthe T
DS33.6.Theadjustmentwillbeevaluatedbasedonthedropintheguaranteedperformanceore
fficiencyofferedintheTenderbelowthenormof100,usingthemethodologyspecifiedbelow.
[Insert the methodology and criteria if applicable
e.g. TheFollowingaspectscouldbeconsideredintheformulationofthismethodologyandcrit
eria: (i) Tenderpricefortheequipment;ii) PriceofsparepartsrequiredforAAAyearsofopera
tions,iii) Adjustmentstotenderpriceforomissions,deviationsandexceptionstotechnicalan
dcommercialconditionsinthetenderdocuments;iv)Capitalizedcostsavingsduetotheequip
mentefficiencyattherateofXXX(specifycurrencyandamount)foreachYYY %(percent)abo
vetheminimumZZZ % (percent)efficiency,;v) Capitalizedcostfortheauxiliarypowerconsu
mptionatPPP(specifycurrencyandamount)perKWforAAAyears,; andvi) Applicablediscou
ntrateofBBB%.]

or

i) AnadjustmenttoconsidertheproductivityofthegoodsofferedintheTenderwillbead
dedtotheTenderprice,forevaluationpurposesonly,ifspecifiedinl TT33.6.Theadjust
mentwillbeevaluatedbasedonthecostperunitoftheactualproductivityofgoodsoffer
edintheTenderwithrespecttominimumrequiredvalues,usingthemethodologyspeci
fiedbelow.

[Insert the methodology and criteria if applicable
E.G.Theevaluationandcomparisonofresponsivetendersshallbebasedonthetotallif
ecyclecostforXXXyears,perunitofoutput. Thelifecyclecostshallbethesumoftheiniti
alpurchasepriceoftheequipmentandthecostofoperationinelectricenergyforXXXy
earsofoperationatunitcostofAAA(specifycurrencyandamount)perkwh,discounte
dtonetpresentvalueatYYYpercent.]

g) Specific additional criteria

[Otherspecificadditionalcriteriatobeconsideredintheevaluation,andtheevaluationmethod
shallbedetailedinTDS34.6][Ifspecificsustainableprocurementtechnicalrequirements
havebeenspecifiedinSectionVII-
Specification,eitherstatethat(i)thoserequirementswillbeevaluatedonapass/fail(complian
cebasis)orotherwise(ii)inadditiontoevaluatingthoserequirementsonapass/fail(complian
cebasis),ifapplicable,specifythemonetaryadjustmentstobeappliedtoTenderPricesforcom
parisonpurposesonaccountofTendersthatexceedthespecifiedminimumsustainableprocur
ementtechnicalrequirements. |

224, Multiple Contracts (ITT 33.4)

Multiple contracts will be permitted in accordance with ITT
33.4.TenderersareevaluatedonbasisofLotsandthelowestevaluatedtendereridentifiedforeachLo
t. TheProcuringEntitywillselectoneOptionofthetwoOptionslistedbelowforawardofContracts.

OPTION 1
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i)  IfatendererwinsonlyoneLot,thetendererwillbeawardedacontractforthatLot,providedthet
enderermeetstheEligibilityandQualificationCriteriaforthatLot.

il)  IfatendererwinsmorethanonelLot,thetenderwillbeawardedcontractsforallwonLots,provi
dedthetenderermeetstheaggregateEligibilityandQualificationCriteriaforalltheLots. Thet
endererwillbeawardedthecombinationofLotsforwhichthetendererqualifiesandtheothers
willbeconsideredforawardtosecondlowestthetenderers.

OPTION 2

TheProcuringEntitywillconsiderallpossiblecombinationsofwonLots[contract(s) |Janddetermin
ethecombinationswiththelowestevaluatedprice. Tenderswillthenbeawardedtothe TendererorT
enderersinthecombinationsprovidedthetenderermeetstheaggregateEligibilityandQualification
CriteriaforallthewonLots.

Alternative Tenders
(ITT13.1)AnalternativeifpermittedunderITT13. 1,wil
Ibeevaluatedasfollows: [insertoneofthefollowing]

“ATenderermaysubmitanalternativeTenderonlywithaTenderforthebasecase. TheProcuringEn
tityshallonlyconsiderthealternativeTendersofferedbytheTendererwhoseTenderforthebasecase
wasdeterminedtobetheLowestEvaluated Tender.”

or
“ATenderermaysubmitanalternativeTenderwithorwithoutaTenderforthebasecase. TheProcuri
ngEntityshallconsiderTendersofferedforalternativesasspecifiedintheTechnicalSpecifications
ofSectionV,ScheduleofRequirements.AllTendersreceived,forthebasecase,aswellasalternative
Tendersmeetingthespecifiedrequirements,shallbeevaluatedontheirownmeritsinaccordancewit
hthesameprocedures,asspecifiedinthel TT33.”

MARGIN OF PREFERENCE

If the TDS so specifies, the Procuring Entity will grant a margin of preference of 15%
(fifteen percent) to Tenderers offering goods manufactured, mined, extracted, grown,
assembled or semi- processed in Kenya. Goods assembled or semi-processed in Kenya shall
have a local content of not less than 40%.

The margin of preference will be applied in accordance with, and subject to, the following provisions:

a)  Tenderers applying for such preference on goods offered shall provide, as part of the
data for qualification, such information, including details of the goods produced in
Kenya, so as to determine whether, according to the classification established by the
Procuring
Entity,aparticularcategoryofgoodsorgroupofgoodsqualifiesforamarginofpreference.

b)  AfterTendershavebeenreceivedandreviewedbytheProcuringEntity,goodsofferedinthere
sponsiveTendersshallbeassessedtoascertaintheyaremanufactured,mined,extracted,grow
n,assembledorsemi-
processedinKenya.Responsivetendersshallbeclassifiedintothefollowinggroups:

1) GroupA:TendersofferinggoodsmanufacturedinKenya,forwhich(a)labour,rawma
terials,andcomponentsfromwithinKenyaaccountformorethanforty(40)percentoft
heEx-Worksprice;and
(b)theproductionfacilityinwhichtheywillbemanufacturedorassembledhasbeen
engagedinmanufacturingorassemblingsuchgoodsatleastsincethedateofTender
Submission date;

i)  GroupB:AllotherTendersofferingGoodsmanufacturedinKenya;

iii)  GroupC:TendersofferingGoodsmanufacturedoutsideKenyathathavebeenalready
importedorthatwillbeimported.

¢)  TofacilitatethisclassificationbytheProcuringEntity,theTenderershallcompletewhichever
versionofthePriceSchedulefurnishedintheTenderDocumentsisappropriate.Incorrectclas
sificationmayrendertheTendernon-
responsiveasnoreclassificationwillbepermittedafterTenderopening. Tenderersshallprovi
decorrectinformationespeciallywithrespecttoduties,taxesetc.paidonpreviouslyimported



41

Goodsandpercentageoflocallabour,materialsandcomponentsforGoodsmanufacturedinK
enyaasanyfalseinformationwhichcannotbesupportedbydocumentationmayrendertheTe
ndernon-responsivebesidesothersanctionsforprovidingfalsifiedinformation.

d)  TheProcuringEntitywillfirstreviewtheTenderstoconfirmtheappropriatenessoftheTender
groupclassificationtowhichTenderersassignedtheirTendersinpreparingtheirTenderFor
msandPriceSchedules.

¢)  AllevaluatedTendersineachgroupwillthenbecomparedtodeterminethelowestevaluated T
enderofeachgroup.SuchlowestevaluatedTendersshallbecomparedwitheachotherandifas
aresultofthiscomparisonaTenderfromGroup AorGroupBisthelowest,itshallbeselectedfor
theaward.

f) Ifasaresultoftheprecedingcomparison,thelowestevaluated TenderisaTenderfromGroupC
,allTendersfromGroupCshallbefurthercomparedwiththelowestevaluatedTenderfromGr
oupAafteraddingtotheevaluatedpriceofgoodsofferedineachTenderfromGroupC,forthep
urposeofthisfurthercomparisononly,anamountequalto15%(fifteenpercent)oftherespecti
veCIPTenderpriceforgoodstobeimportedandalreadyimportedgoods.Bothpricesshallincl
udeunconditionaldiscountsandbecorrectedforarithmeticalerrors.IftheTenderfromGroup
Aisthelowest,itshallbeselectedforaward.Ifnot,thelowestevaluated TenderfromGroupCsh
allbeselectedasperparagraph(e)above.”

Post-Qualification of Tenderers (ITT 37)
[Note for Procuring Entity to be deleted before issuing the tender documents.

ThisSTDforProcurementofGoodsassumesthatnoPrequalificationhastakenplacebeforetenderi
ng.However,ifaPrequalificationprocessisundertaken,theQualificationCriteriastipulatedinthis
Sectionlll, EvaluationandQualificationCriteriamustbeupdatedtoensurethatthe Tendererandan
vSub-SuppliersshallmeetorcontinuetomeettheCriteriausedatthetimeofPrequalification. ]

Post-Qualification Criteria (ITT 37.1)

Incasethetenderwasnotsubjecttopre-
qualification,thetenderthathasbeendeterminedtobethelowestevaluatedtenderershallbeconside
redforcontractaward,subjecttomeetingeachofthefollowingconditions(postqualificationCriteri
aappliedonaGO/NOGODbasis). TheProcuringEntityshallcarryoutthepost-
qualificationoftheTendererinaccordancewithITT37,usingonlytherequirementsspecifiedherein
.Requirementsnotincludedinthetextbelowshallnotbeusedintheevaluationofthe Tenderer'squali
fications. Theminimumqualificationrequirementsformultiplecontractswillbethesumofthemini
mumrequirementsforrespectiveindividualcontracts,unlessotherwisespecified.

[NoteforProcuringEntitytobedeletedbeforeissuingthetenderdocuments.
Selectrequirements(criteria)forpostqualificationfrombelowasrelevantandappropriateforthen
ature,sizeandtypeofGoodsandServicestobeprocured. Generally,forprocurementofGoods,unle
ssthevalueoftheitemisverylarge, thecriteriaforassessmentofManufacturer'stechnicalcapabilit
yshouldalwaysbeconsideredmoreimportantthanitsfinancialresources. Forverysmallvalueitem
s, thecriteriaforfinancialcapabilitymayevenbeomitted] .

If the Tenderer is a manufacturer

a)  Financial Capability

i) TheTenderershalldemonstratethatithasaccessto,orhasavailable,liquidassets,unencumbe
redrealassets,linesofcredit,andotherfinancialmeans(independentofanycontractualadvan
cepayment)sufficienttomeetthesupplycashflowofKenyaShillings__ [orequivalent].

i1)  MinimumaverageannualsupplyturnoverofKenyaShillings

[inserta

mount,specifyafigureabout2. StimesthetotalTenderprice) ] orequivalentcalculatedastotal

certifiedpaymentsreceivedforcontractsofgoodsmanufacturedandsuppliedwithinthelast

[insertn
umberofyears). Incaseofmultiplecontracts,limitationwillbeplacedonthenumberofitem(s)
thatwillbeawardedtotheTenderer.
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b)  Experience and Technical Capacity

TheTenderershallfurnishdocumentaryevidencetodemonstratethatitmeetsthefollowingexperie

ncerequirement(s)usingtheformprovidedinSectionl V.IncasetheTendererisal V,experienceand
demonstratedtechnicalcapacityofonlythel Vshallbetakenintoaccountandnotofindividualmem

bersnortheirindividualexperience/capacitywillbeaggregatedunlessallmembersofthe] Vhavebe
enmanufacturingandsupplyingGoodsofferedintheTendertothesametechnology,processing,de

sign,materials,specifications,modelnumber,etc.inallrespectssuchthatGoodsmanufacturedhav

ethesamefunctionalcharacteristics,performanceparameters,outputsandotherguaranteesandfull
yinterchangeablewhichshallbedocumentedalongwithotherrequireddocumentsdemonstratinge
apacitytothesatisfactionoftheProcuringEntityincaseindividualmembersclaimexperience.Othe
rwise,documentsevidencingexperienceandtechnicalcapacityshallbeinthenameoftheJ Vthatsub
mittedtheTender. WherevertheWords“SimilarGoodshavebeenuseditincludesupgrades,latest

andimprovedversionsormodelsofsimilarspecificationsandtechnology.Refer to Form Exp-1 to
provide the required information.

[listtherequirement(s),includingexperienceinsuccessfullyimplementingsustainableprocureme
ntrequirements, ifspecifiedinthetenderdocument.]Samples of Experience Requirements:

1)  TheTenderershallbemanufacturingsimilarGoodsforthelast

(spec
ifvthenumberofyearstocoverasufficientlylongperiodrangingfrom2toSyearsdependingup
ontheGoodstobeprocured).

i1)  TheTenderershallfurnishdocumentaryevidencetodemonstratesuccessfulcompletionofatleast

(Insertnumber)ofcontractsofsimilarGoodsinthelast

80%)insomecaseswhereProcuringEntityrequiresdeliveriesinascheduledmanneroveraspe
cifiedtime,includeitem(iii)below.

iii) (Optional)Theinstalledcapacitytomanufacture
numberofitem
s(specifytherelevantitemnumber)shallnotbelessthan unitsper

¢  (Optional)Documentary Evidence of Usage of Goods (When appropriate)
TheTenderershallfurnishdocumentaryevidencesatisfactorytotheProcuringEntitytodemo
nstratethatsimilarGoodsasofferedintheTenderhavebeeninsuccessfuluseoroperationforth
elast
_ years.IftheTendererisaJ V theevidenceofdemonstratedusageofGoodssuppliedinthepas
tshallbeinthenameoftheJ V.

If Tenderer is a Supplier:

IfaTendererisaSupplierofferingtheGoodsonbehalfoforfromaManufacturerunderManufacturer
'sAuthorizationForm(SectionIV,TenderingForms),theManufacturershalldemonstratetheabov
equalifications4.2(b)(1),(ii),and(iii)andthe Tenderershalldemonstrateitmeetsthefollowingcriter
ia.

i)  TheTenderershalldemonstratethatithasaccessto,orhasavailable,liquidassets,unencumbere

drealassets,linesofcredit,andotherfinancialmeans(independentofanycontractualadvancep
ayment)sufficienttomeetthesupplycashflowofKenyaShillings

ii) Minimum  average annual supply turnover of  Kenya  Shillings
[in
sert amount]or equivalent calculated as total certified payments received for contracts
in progress and / or completed within the last/insert of year] years, divided by [insert
number of years]years.

iii) Has satisfactorily and substantially completed at least (specify
number)contract (s) of a similar nature either within Kenya, the East African
Community or abroad, as a prime supplier or a joint venture member, each of a
minimum value in Kenya shillings

equivalent.

History of non-performing contracts:



4.6.

Tenderer(Supplieror/andmanufacturer,andeachmemberof]VincasetheTendererisaJ V,shallde
monstratethatNon-
performanceofacontractdidnotoccurasaresultofthedefaultoftheTenderer,manufacturerorthem
emberof]Vasthecasemaybe,inthelast (specify years).The
required information shall be furnished as perform CON-2].

Pending Litigation

Financialpositionandprospectivelong-
termprofitabilityoftheSingleTenderer,andinthecasethe TendererisaJ V,ofeachmemberofthe] V,
shallremainsoundaccordingtocriteriaestablishedwithrespecttoFinancialCapabilityunderparag
raphl(i)aboveassumingthatallpendinglitigationwillberesolvedagainsttheTenderer. Tenderersh
allprovideinformationonpendinglitigationsasperFormCON-2.

Litigation History

Thereshallbenoconsistenthistoryofcourt/arbitralawarddecisionsagainsttheTenderer,inthelast
(specify
years).AllpartiestothecontractshallfurnishtheinformationontherelatedForm(CON-
2)aboutanylitigationorarbitrationresultingfromcontractscompletedorongoingunderitsexecutio
novertheyearsspecified. Aconsistenthistoryofawardsagainstthe Tendereroranymemberofa] Vm
ayresultinrejectionofthetender.
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SECTION IV - TENDERING FORMS

Form of Tender Tenderer Information Form Tenderer JV Members Information Form

Price Schedule: Goods Manufactured outside Kenya, to be Imported Price Schedule: Goods
Manufactured Outside Kenya, already imported Price Schedule: Goods Manufactured in Kenya
Price and Completion Schedule — Related Services Form of Tender Security — Demand Guarantee
Form of Tender Security (Tender Bond)

Form of Tender-Securing Declaration Manufacturer’s Authorization Form



FORM OF TENDER

INSTRUCTIONS TOTENDERERS

i)

ii)
iii)

To: .

a)

b)

d)

g)

(h)

TheTenderermustpreparethisFormofTenderonstationerywithitsletterheadclearlyshowingtheT
enderer'scompletenameandbusinessaddress.

Allitalicizedtextistohelp Tendererinpreparingthisform.

TenderermustcompleteandsignCERTIFICATEOFINDEPENDENTTENDERDETERMINATI
ONandtheSELFDECLARATIONOFTHETENDERERattachedtothisFormofTender.

................................... [Insert complete name of Procuring Entity]

Noreservations: WehaveexaminedandhavenoreservationstotheTenderingdocument,includin
gAddendaissuedinaccordancewithInstructionstotenderers(ITT7);

Eligibility: Wemeettheeligibilityrequirementsandhavenoconflictofinterestinaccordancewithl
TT3;

Tender/Proposal-

SecuringDeclaration: WehavenotbeensuspendednordeclaredineligiblebytheProcuringEntity
basedonexecutionofaTender-SecuringDeclaration.

or

Proposal-Securing Declaration in Kenya in accordance with ITT3.6;

Conformity: Weoffertosupplyinconformitywiththe Tenderingdocumentandinaccordancewitht
heDeliverySchedulesspecifiedintheScheduleofRequirementsthefollowingGoods:[insertabrief
descriptionoftheGoodsandRelatedServices],

TenderPrice: ThetotalpriceofourTender,excludinganydiscountsofferedinitem(f)belowis:

Optionl,incaseofonelot: Totalpriceis: /insertthetotalpriceofthe Tenderinwordsandfigures,indic
atingthevariousamountsandtherespectivecurrencies];

or

Option2,incaseofmultiplelots:(a) Totalpriceofeachlot[insertthetotalpriceofeachlotinwordsand
figures,indicatingthevariousamountsandtherespectivecurrencies|;and(b) Totalpriceofalllots(s
umofalllots)[insertthetotalpriceofalllotsinwordsandfigures, indicatingthevariousamountsandt
herespectivecurrencies];

Discounts: Thediscountsofferedandthemethodologyfortheirapplicationare:
i) The discounts offered are:[Specify in detail each discount offered.]

i1))  Theexactmethodofcalculationstodeterminethenetpriceafterapplicationofdiscountsaresh
ownbelow:[Specifyindetailthemethodthatshallbeusedtoapplythediscounts];

TenderValidityPeriod:OurTendershallbevalidfortheperiodspecifiedinTDS17.1(asamended,i
fapplicable)fromthedatefixedfortheTendersubmissiondeadlinespecifiedinTDS21.1(asamende
d,ifapplicable),anditshallremainbindinguponusandmaybeacceptedatanytimebeforetheexpirati
onofthatperiod;

PerformanceSecurity:IfourTenderisaccepted, wecommittoobtainaperformancesecur
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)

k)

)

0)

®)

@

®

ityinaccordancewiththeTenderingdocument;

OneTenderpertenderer: WearenotsubmittinganyotherTender(s)asanindividualtenderer,and
wearenotparticipatinginanyotherTender(s)asal ointVenturemember,orasasubcontractor,andm
eettherequirementsofITT3.9,otherthanalternativeTenderssubmittedinaccordancewithITT12;

SuspensionandDebarment: We,alongwithanyofoursubcontractors,suppliers,consultants,ma

nufacturers,orserviceprovidersforanypartofthecontract,arenotsubjectto,andnotcontrolledbyan
yentityorindividualthatissubjectto,atemporarysuspensionoradebarmentimposedbytheProcuri

ngEntity.Further,wearenotineligibleundertheKenyalawsorofficialregulationsorpursuanttoade
cisionoftheUnitedNationsSecurityCouncil;

State-

ownedenterpriseorinstitution:/selecttheappropriateoptionanddeletetheother] [ Wearenotast
ate-ownedenterpriseorinstitution]/[ Weareastate-
ownedenterpriseorinstitutionbutmeettherequirementsoflTT3.7];

Commissions,gratuities,fees: Wehavepaid,orwillpaythefollowingcommissions,gratuities,orf
eeswithrespecttotheTenderingprocessorexecutionoftheContract: /insertcompletenameofeach
Recipient,itsfulladdress, thereasonforwhicheachcommissionorgratuitywaspaidandtheamount
andcurrencyofeachsuchcommissionorgratuity]

Name of Recipient Address Reason Amount

(Ifnonehasbeenpaidoristobepaid,indicate“none.”

BindingContract: WeunderstandthatthisTender,togetherwithyourwrittenacceptancethereofin
cludedinyourLetterofAcceptance,shallconstituteabindingcontractbetweenus,untilaformalcont
ractispreparedandexecuted;

ProcuringEntityNotBoundtoAccept: Weunderstandthatyouarenotboundtoaccepttheloweste
valuatedcostTender,theBestEvaluated Tenderoranyother Tenderthatyoumayreceive;and

FraudandCorruption: Weherebycertifythatwehavetakenstepstoensurethatnopersonactingfor
usoronourbehalfengagesinanytypeofFraudandCorruption.

CodeofEthicalConduct: WeundertaketoadherebytheCodeofEthicsforPersonsParticipatingin
PublicProcurementandAssetDisposal,copyavailablefrom (specifywebsite)du
ringtheprocurementprocessandtheexecutionofanyresultingcontract.

Collusivepractices: Weherebycertifyandconfirmthatthetenderisgenuine,non-
collusiveandmadewiththeintentionofacceptingthecontractifawarded. Tothiseffectwehavesign
edthe“CertificateofIndependenttenderDetermination”attachedbelow.

We,theTenderer,havecompletedfullyandsignedthefollowingFormsaspartofourTender:

a)  Tenderer'sEligibility;Confidential BusinessQuestionnaire—
toestablishwearenotinanyconflicttointerest.

b)  CertificateofIndependentTenderDetermination—
todeclarethatwecompletedthetenderwithoutcolludingwithothertenderers.

c¢)  Self-DeclarationoftheTenderer—
todeclarethatwewill,ifawardedacontract,notengageinanyformoffraudandcorruption.

d)  DeclarationandcommitmenttotheCodeofEthicsforPersonsParticipatinginPublicProcure
mentandAssetDisposal.

~ o 1 1 1 1 7 1.1~ o1 . . 1 o~ 1 1 . <



medin“Appendix1-FraudandCorruption”attachedtotheFormofTender.

Name ofthetenderer:*[insertcompletenameofthetenderer]

NameofthepersondulyauthorizedtosigntheTenderonbehalfofthetenderer:**[insertcompletenam
eofpersondulyauthorizedtosigntheTender)

TitleofthepersonsigningtheTender:[insertcompletetitieofthepersonsigningthe Tender]Signatureofthe
personnamedabove:|insertsignatureofpersonwhosenameandcapacityareshownabove|Datesigned|[ins
ertdateofsigning|dayoflinsertmonth),[insertyear]
*:InthecaseoftheTendersubmittedbyalointVenturespecifythenameoftheJointVentureastenderer.

**:PersonsigningtheTendershallhavethepowerofattorneygivenbythetenderer. Thepowerofattorneysha
llbeattachedwiththeTenderSchedules.
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CERTIFICATE OF INDEPENDENT TENDER DETERMINATION-TO BE FILED

I,theundersigned,insubmittingtheaccompanyingLetterof Tendertothe

[NameofProcurin

gEntity]for:

[Nameandnumber

oftender]inresponsetotherequestfortendersmadeby:

[NameofTenderer

/doherebymakethefollowingstatementsthatlcertifytobetrueandcompleteineveryrespect:

I certify, on behalf of [Name
ofTenderer]that:

L

2

Name

ThavereadandlunderstandthecontentsofthisCertificate;

IunderstandthattheTenderwillbedisqualifiedifthisCertificateisfoundnottobetrueandcompleteine
veryrespect;

IamtheauthorizedrepresentativeoftheTendererwithauthoritytosignthisCertificate,andtosubmitth
eTenderonbehalfoftheTenderer;

ForthepurposesofthisCertificateandtheTender,lunderstandthattheword““‘competitor”’shallinclud
eanyindividualororganization,otherthantheTenderer,whetherornotaffiliatedwiththeTenderer,w
ho:

a)  hasbeenrequestedtosubmitaTenderinresponsetothisrequestfortenders;

b)  couldpotentiallysubmitatenderinresponsetothisrequestfortenders,basedontheirqualificati
ons,abilitiesorexperience;

TheTendererdisclosesthat[checkoneofthefollowing,asapplicable]:

a) TheTendererhasarrivedatthe Tenderindependentlyfrom,andwithoutconsultation,commun
ication,agreementorarrangementwith,anycompetitor;

b)  theTendererhasenteredintoconsultations,communications,agreementsorarrangementswit
honeormorecompetitorsregardingthisrequestfortenders,andtheTendererdiscloses,intheatt
acheddocument(s),completedetailsthereof,includingthenamesofthecompetitorsandthenat
ureof,andreasonsfor,suchconsultations,communications,agreementsorarrangements;

Inparticular,withoutlimitingthegeneralityofparagraphs(5)(a)or(5)(b)above,therehasbeennocons
ultation,communication,agreementorarrangementwithanycompetitorregarding:

a)  prices;
b)  methods,factorsorformulasusedtocalculateprices;
c) theintentionordecisiontosubmit,ornottosubmit,atender;or

d)  thesubmissionofatenderwhichdoesnotmeetthespecificationsoftherequestforTenders;excep
tasspecificallydisclosedpursuanttoparagraph(5)(b)above;

Inaddition,therehasbeennoconsultation,communication,agreementorarrangementwithanycompe
titorregardingthequality,quantity,specificationsordeliveryparticularsoftheworksorservicestowhi
chthisrequestfortendersrelates,exceptasspecificallyauthorizedbytheprocuringauthorityorasspeci
ficallydisclosedpursuanttoparagraph(5)(b)above;

thetermsoftheTenderhavenotbeen,andwillnotbe,knowinglydisclosedbytheTenderer,directlyorin
directly,toanycompetitor,priortothedateandtimeoftheofficialtenderopening,oroftheawardingofth
eContract,whichevercomesfirst,unlessotherwiserequiredbylaworasspecificallydisclosedpursuan
ttoparagraph(5)(b)above.




SELF-DECLARATIONFORMS

FORM SD1-TO BE FILLED

SELF DECLARATION THAT THE PERSON/TENDERER IS NOT DEBARRED

IN T
DISP

HE MATTER OF THE PUBLIC PROCUREMENT AND ASSET
OSAL ACT 2015.

L s of Post Office BOX......cccoevveriirieeieiieie e being
a resident Of......ccovveviiiiniiiiieie s in the Republic of......ccccooviiiiiiiiiiiiiie e do hereby
make a statement as follows:-

THAT 1 am the Company Secretary/ Chief Executive/Managing Director/Principal

Officer/Director of........ccccevvevivieienieieieeeeeeeeeen (insert name of the Company) who is a
Bidder in respect of Tender N0t
o) SR O TSRS P PR SPUUUUPRRPRPNt (insert
tendertitle/description) fOT...........cccoovcevvevvevincineinenn, (insert name of the Procuring entity)

and duly authorized and competent to make this statement.

THAT the aforesaid Bidder, its Directors and subcontractors have not been debarred
from participating in procurement proceeding under Part IV of the Act.

THAT what is deponed to herein above is true to the best of my knowledge,
information and belief.

(Signature) (Date)

Bidder Official Stamp
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FORM SD2-TO BE FILLED

SELF DECLARATION THAT THE PERSON / TENDERER WILL NOT ENGAGE IN
ANYCORRUPTORFRAUDULENTPRACTICE

of  P.OBOX.ioiioieiiiieiieeeeeee being a resident
OF e in the Republic of.........coooveviiinie Do hereby make a
statement as follows:-

L. THAT [ am the Chief Executive/ Managing Director/Principal Officer / Director

OF e et e et e e e e e e e e oo (IRSEPERIAMeoftheCompany)WhoO 1S
a Bidder in respect of Tender
N §10) USSP (Insert tender title/description)
SO e (insert name of the Procuring entity) and duly authorized and

competent to make this statement.

2. THAT the aforesaid Bidder, its servants and/or agents/subcontractors will not engage in any
corrupt or fraudulent practice and has not been requested to pay any inducement to any member of
the Board, Management, Staff and/or employees and/or agents
0] (insertnameoftheProcuringentity)whichistheprocuringentity.

3. THAT the aforesaid Bidder, its servants and/or agents/subcontractors have not offered any
inducement to any member of the Board, Management, Staff and/or employees and/or agents
of i (nameoftheprocuringentity).

4 THAT the aforesaid Bidder will not engage/has not engaged in any corrosive practice with other
bidders participating in the subject tender.

5. THAT what is deponed to herein above is true to thebest of my knowledge information and belief.

Bidder’s Official Stamp



DECLARATION AND COMMITMENT TO THE CODE OF ETHICS-TO BE FILLED

L e e et e e e e ab e e e ae e e enne e (Person) on behalf of (Name
of the Business / COmpany / FiFM)..................cccoovevueiveevieenieeeiieiesieenseseenesssennes declare that I have read
and fully understood the contents of the Public Procurement & Asset Disposal Act, 2015, Regulations and
the Code of Ethics for persons participating in Public Procurement and Asset Disposal and my
responsibilities under the Code.

I do hereby commit to abide by the provisions of the Code of Ethics for persons participating in Public
Procurement and Asset Disposal.

Name Of AUtNOTIZEA SIZNALOTY.....cueruieeiiiirtieie ettt ettt ettt ettt eteestessees s seensees e seensensenseeseeseenean

13 s DRSSPSR

oL U (o) VOO TSTRR

Office address. . .....ovvvriniie i Telephone.........coovivvivieiiiiin,
Brmmail. oottt bt bbbt eb ettt e e e aa
Name of the FIrm/COmPany..............ouiiiiiiiiiieie ettt ettt steesbeesteesbeesaeessesseesseassaessn s e a s eneeneenennss
DAt .o e e et

(Company Seal/Rubber Stamp where applicable)
Witness

N I it e ——————————————————————————— ettt

DA ... e e ee———————————— e

46



47

APPENDIX 1- FRAUD AND CORRUPTION

(Appendix 1 shall notbemodified)

1.

11

21

22

23

Purpose

TheGovernmentofKenya'sAnti-
CorruptionandEconomicCrimelawsandtheirsanction'spoliciesandprocedures,PublicProcurem
entandAssetDisposal Act(no.330f2015)anditsRegulation,andanyotherKenya'sActsorRegulatio
nsrelatedtoFraudandCorruption,andsimilaroffences,shallapplywithrespecttoPublicProcureme
ntProcessesandContractsthataregovernedbythelawsofKenya.

Requirements

TheGovernmentofKenyarequiresthatallpartiesincludingProcuringEntities, Tenderers,(applica
nts/proposers),Consultants,ContractorsandSuppliers;anySub-contractors,Sub-
consultants,ServiceprovidersorSuppliers;any A gents(whetherdeclaredornot);andanyoftheirPer
sonnel,involvedandengagedinprocurementunderKenya'sLawsandRegulation,observethehighe
ststandardofethicsduringtheprocurementprocess,selectionandcontractexecutionofallcontracts,
andrefrainfromFraudandCorruptionandfullycomplywithKenya'slawsandRegulationsasperpar
agraphsl.labove.

Kenya’s
publicprocurementandassetdisposalact(no.330f2015)underSection66describesrulestobefollo
wedandactionstobetakenindealingwithCorrupt,Coercive,Obstructive,CollusiveorFraudulentp
ractices,andConflictsofInterestinprocurementincludingconsequencesforoffencescommitted. A
fewoftheprovisionsnotedbelowhighlightKenya'spolicyofnotoleranceforsuchpracticesandbeha
vior:

1)  apersontowhomthisActappliesshallnotbeinvolvedinanycorrupt,coercive,obstructive,col

lusiveorfraudulentpractice;orconflictsofinterestinanyprocurementorassetdisposalproceeding;

2) Apersonreferredtoundersubsection(1)whocontravenestheprovisionsofthatsub-
sectioncommitsanoffence;

3) Withoutlimitingthegeneralityofthesubsection(1)and(2),thepersonshallbe—

a) disqualifiedfromenteringintoacontractforaprocurementorassetdisposalproceeding;or

b) ifacontracthasalreadybeenenteredintowiththeperson,thecontractshallbevoidable;
4)  Thevoidingofacontractbytheprocuringentityundersubsection(7)doesnotlimitanylegalre
medytheprocuringentitymayhave;
5) AnemployeeoragentoftheprocuringentityoramemberoftheBoardorcommitteeoftheprocu
ringentitywhohasaconflictofinterestwithrespecttoaprocurement:-
a) shallnottakepartintheprocurementproceedings;
b) shallnot,afteraprocurementcontracthasbeenenteredinto,takepartinanydecisionrel
atingtotheprocurementorcontract;and
c) shallnotbeasubcontractorforthebiddertowhomwasawardedcontract,oramemberof
thegroupofbidderstowhomthecontractwasawarded,butthesubcontractorappointe
dshallmeetalltherequirementsofthisAct.

6)  Anemployee,agentormemberdescribedinsubsection(1)whorefrainsfromdoinganythingp
rohibitedunderthatsubsection,butforthatsubsection,wouldhavebeenwithinhisorherduties
shalldisclosetheconflictofinteresttotheprocuringentity;

7 Ifapersoncontravenessubsection(1)withrespecttoaconflictofinterestdescribedinsubsecti
on(5)(a)andthecontractisawardedtothepersonorhisrelativeortoanotherpersoninwhomon
eofthemhadadirectorindirectpecuniaryinterest,thecontractshallbeterminatedandallcostsi
ncurredbythepublicentityshallbemadegoodbytheawardingofficer.Etc.

IncompliancewithKenya'slaws,regulationsandpoliciesmentionedabove,theProcuringEntity:

a)  Definesbroadly,forthepurposesoftheaboveprovisions,thetermssetforthbelowasfollows:

1) “corruptpractice”istheoffering,giving,receiving,orsoliciting,directlyorindirectly,o
fanythingofvaluetoinfluenceimproperlytheactionsofanotherparty;



b)

¢)

d)

il)  “fraudulentpractice”isanyactoromission,includingmisrepresentation,thatknowing
lyorrecklesslymisleads,orattemptstomislead,apartytoobtainfinancialorotherbenefi
tortoavoidanobligation;

iii)  “collusivepractice”isanarrangementbetweentwoormorepartiesdesignedtoachieve
animproperpurpose,includingtoinfluenceimproperlytheactionsofanotherparty;

iv)  “coercivepractice”isimpairingorharming,orthreateningtoimpairorharm,directlyor
indirectly,anypartyorthepropertyofthepartytoinfluenceimproperlytheactionsofapa
Ity

v)  “obstructive practice” is:

»  deliberatelydestroying,falsifying,altering,orconcealingofevidencematerialtot
heinvestigationormakingfalsestatementstoinvestigatorsinordertomateriallyi
mpedeinvestigationbyPublicProcurementRegulatoryAuthority(PPRA )orany
otherappropriateauthorityappointedby GovernmentofKenyaintoallegationsof
acorrupt,fraudulent,coercive,orcollusivepractice;and/orthreatening,harassin
g,orintimidatinganypartytopreventitfromdisclosingitsknowledgeofmattersre
levanttotheinvestigationorfrompursuingtheinvestigation;or

* actsintendedtomateriallyimpedetheexerciseofthePPRA'sortheappointedauth
ority'sinspectionandauditrightsprovidedforunderparagraph2.3e.below.

Definesmorespecifically,inaccordancewiththeaboveprocurementActprovisionssetforthf
orfraudulentandcollusivepracticesasfollows:

"fraudulentpractice"includesamisrepresentationoffactinordertoinfluenceaprocuremento
rdisposalprocessortheexerciseofacontracttothedetrimentoftheprocuringentityorthetende
rerorthecontractor,andincludescollusivepracticesamongsttendererspriortooraftertenders
ubmissiondesignedtoestablishtenderpricesatartificialnon-
competitivelevelsandtodeprivetheprocuringentityofthebenefitsoffreeandopencompetiti
on.

Rejects a proposal for award'of a contract if PPRA determines that the firm or
individual recommended for award, any of its personnel, or its agents, or its sub-
consultants,sub-
contractors,serviceproviders,suppliersand/ortheiremployees,has,directlyorindirectly,en
gagedincorrupt,fraudulent,collusive,coercive,orobstructivepracticesincompetingforthe
contractinquestion;

PursuanttotheKenya'sabovestated ActsandRegulations,maysanctionordebarorrecomme
ndtoappropriateauthority(ies)forsanctioninganddebarmentofafirmorindividual,asapplic
ableundertheActsandRegulations;

RequiresthataclausebeincludedinTenderdocumentsandRequestforProposaldocumentsre
quiring(i) Tenderers(applicants/proposers),Consultants,Contractors,andSuppliers,andth
eirSub-contractors,Sub-
consultants,Serviceproviders,Suppliers,Agentspersonnel,permitthePPR Aoranyotherap
propriateauthorityappointedbyGovernmentofKenyatoinspect’allaccounts,recordsandot
herdocumentsrelatingtotheprocurementprocess,selectionand/orcontractexecution,andto
havethemauditedbyauditorsappointedbythePPR Aoranyotherappropriateauthorityappoi
ntedbyGovernmentofKenya;and

PursuanttoSection62oftheaboveAct,requiresApplicants/Tendererstosubmitalongwithth
eirApplications/Tenders/Proposalsa“Self-
DeclarationForm”asincludedintheprocurementdocumentdeclaringthattheyandallparties
involvedintheprocurementprocessandcontractexecutionhavenotengaged/willnotengage
inanycorruptorfraudulentpractices.

Ik, ortheavoidanceofdoubt,aparty 'sineligibilitytobeawardedacontractshallinclude, withoutlimitation, (i)applyingforpre-
qualification,expressinginterestinaconsultancy,andtendering,eitherdirectlyorasanominatedsub-
contractor,nominatedconsultant,nominatedmanufacturerorsupplier,ornominatedserviceprovider,inrespectofsuchcontra
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ct,and(ii)enteringintoanaddendumoramendmentintroducingamaterialmodificationtoanyexistingcontract.

Inspectionsinthiscontextusuallyareinvestigative(i.e., forensic)innature. Theyinvolvefact-
findingactivitiesundertakenbythelnvestigatingAuthorityorpersonsappointedbythe ProcuringEntitytoaddressspecificmatters
relatedtoinvestigations/audits,suchasevaluatingtheveracityofanallegationofpossible FraudandCorruption,throughtheappr
opriatemechanisms.Suchactivityincludesbutisnotlimitedto:accessingandexaminingafirm'sorindividual'sfinancialrecordsa
ndinformation,andmakingcopiesthereofasrelevant;accessingandexamininganyotherdocuments,dataandinformation(wheth
erinhardcopyorelectronicformat)deemedrelevantfortheinvestigation/audit,andmakingcopiesthereofasrelevant;interviewin

gstaffandotherrelevantindividuals;performingphysicalinspectionsandsitevisits;andobtainingthirdpartyverificationofinfor
mation.



TENDERER INFORMATION FORM- TO BE FILLED

[The tenderer shall fill in this Form in accordance with the instructions indicated below. No alterations
to its format shall be permitted and no substitutions shall b eaccepted.]

Date:. .o [insert date(as day,month and year)of Tender submission)
Tender Name and Identification:............................... [Insert identification]

Alternative NO.o...oovveeeriiieie e, [insert identification No if this is a Tender for analternative |

Page of pages

1. Tenderer’s Name [insert Tenderer’s legal name]

2. In case of IV, legal name of each member: [insert legal name of each member in JV]

3. Tenderer’s actual or intended country of registration: [insert actual or intended country of
registration]

4. Tenderer’s year of registration: [insert Tenderer’s year of registration]

5. Tenderer’s Address in country of registration: [insert Tenderer’s legal address in country of
registration]

6. Tenderer’s Authorized Representative Information
Name: [insert Authorized Representative’s name]
Address: [insert Authorized Representative’s Address]
Telephone/Fax numbers: [insert Authorized Representative’s telephone/fax numbers]

Email Address: [insert Authorized Representative’s email address]

7. Attached are copies of original documents of [check the box(es) of the attached original
documents]

O  For Kenyan Tenderers a current tax clearance certificate or tax exemption certificate issued
by the Kenya Revenue Authority in accordance with ITT 3.14.

OArticles of Incorporation (or equivalent documents of constitution or association), and/or
documents of registration of the legal entity named above, in accordance with ITT 3.4.

O In case of JV, letter of intent to form JV or JV agreement, in accordance with ITT 3.1.

O In case of state-owned enterprise or institution, in accordance with ITT 4.6 documents
establishing:

(i) Legal and financial autonomy
(i1) Operation under commercial law

(iii) Establishing that the tenderer is not under the supervision of the Procuring Entity

2. Included are the organizational chart, a list of Board of Directors, and the beneficial ownership.
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TENDERER’S ELIGIBILITY- CONFIDENTIAL BUSINESS QUESTIONNAIRE FORM-
TO BE FILLED

a) Instruction to Tenderer
Tender is instructed to complete the particulars required in this Form, one form for each entity if
Tender is a JV. Tenderer is further reminded that it is an offence to give false information on this

Form.

A. Tenderer’s details

ITEM DESCRIPTION
1 | Name of the Procuring Entity
2 | Name of the Tenderer
3 | Full Address and Contact Details of the Tenderer. 1. Country
2. City
3. Location
4. Building
5. Floor
6. Postal Address
7. Name and email of contact
person.
4 | Reference Number of the Tender
5 | Date and Time of Tender Opening
6 | Current Trade License No and Expiring date
7 | Maximum value of business which the Tenderer
handles.
General and Specific Details
b) Sole Proprietor, provide the following details.
Name in full
Age Nationality
Country of Origin Citizenship
) Partnership, provide the following details.
Names of Partners Nationality Citizenship % Shares owned
1
2
3

(d  Registered Company, provide the following details.

i) Private or public Company

ii) State the nominal and issued capital of the Company-



Nominal Kenya Shillings (Equivalent)
Issued Kenya Shillings (Equivalent) s

iii) Give details of Directors as follows.

Names of Director Nationality Citizenship % Shares
owned
1
2
3

(©  DISCLOSURE OF INTEREST- Interest of the Firm in the Procuring Entity.

(i) Are there any person/persons in ............... (Name of Procuring Entity) who  has an interest
or relationship in this firm? Yes/No..............c.cooeeeeen.

If yes, provide details as follows.

Names of Person Designation in the Interest or
Procuring Entity Relationship with
Tenderer
1
2
3

(i1) Conflict of interest disclosure

Type of Conflict Disclosure If YES provide details of the
YES OR relationship with Tenderer
NO
1 Tenderer is directly or indirectly

controlled by or is under
common control with another
tenderer.

2 Tenderer receives or has
received any direct or indirect
subsidy from another tenderer.

3 Tenderer has the same legal
representative as another
tenderer

4 Tender has a relationship with

another tenderer, directly or
through common third parties
that puts it in a position to
influence the tender of another
tenderer, or influence the
decisions of the Procuring
Entity regarding this tendering
process.

5 Any of the Tenderer’s affiliates
participated as a consultant in
the preparation of the design or
technical specifications of the
works that are the subject of the
tender.

6 Tenderer would be providing
goods, works, non-consulting
services or consulting services
during implementation of the
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Type of Conflict

Disclosure
YES OR
NO

If YES provide details of the
relationship with Tenderer

contract specified in this Tender
Document.

Tenderer has a close business or
family relationship with a
professional  staff of the
Procuring Entity who are
directly or indirectly involved in
the preparation of the Tender
document or specifications of
the Contract, and/or the Tender
evaluation process of such
contract.

Tenderer has a close business or
family relationship with a
professional  staff of the
Procuring Entity who would be
involved in the implementation
or supervision of the Contract.

Has the conflict stemming from
such relationship stated in item
7 and 8 above been resolved in a
manner acceptable to the
Procuring Entity throughout the
tendering process and execution
of the Contract?

() Certification

On behalf of the Tenderer, I certify that the information given above is correct.

Full Name

Title or Designation

(Signature)

(Date)




TENDERER’S JV MEMBERS INFORMATION FORM

[The tenderer shall fill in this Form in accordance with the instructions indicated below. The
following table shall be filled in for the tenderer and for each member of a Joint Venture].

Date:....oooevieiiieieeiee [insert date (as day, month and year) of Tender submission].
Tender Name and Identification:................................. [insert identification Alternative
NO oot [insert identification No if this is a Tender for analternative |.
Page of. pages
1. Tenderer’s Name:

[insert Tenderer’s legal name]

2. Tenderer’s JV Member’s name: [insert JV's Member legal name]
3. Tenderer’s JV Member’s country of registration: [insert JV'’s Member country of registration]
4, Tenderer’s JV Member’s year of registration: [insert JV's Member year of registration]

5. Tenderer’s JV Member’s legal address in country of registration: [insert JV'’s Member legal
address in country of registration]

6.  Tenderer’s JV Member’s authorized representative information

Name: [insert name of JV’s Member authorized representative]

Address: [insert address of JV’s Member authorized representative]

Telephone/Fax numbers: [insert telephone/fax numbers of JV'’s Member authorized representative]

Email Address: [insert email address of JV's Member authorized representative]

7. Attached are copies of original documents of [check the box(es) of the attached original
documents]

O  Articles of Incorporation (or equivalent documents of constitution or association), and/or
registration documents of the legal entity named above, in accordance with ITT 4.4.

O 1In case of a state-owned enterprise or institution, documents establishing legal and financial
autonomy, operation in accordance with commercial law, and that they are not under the supervision of
the Procuring Entity, in accordance with ITT 4.6.

8. Included are the organizational chart, a list of Board of Directors, and the beneficial ownership.

Price Schedule Forms

[The tenderer shall fill in these Price Schedule Forms in accordance with the instructions
indicated. The list of line items in columnl of the PriceSchedules shall coincide with the List of
Goods and Related Services specified by the Procuring Entity in the Schedule of Requirements.]
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Price Schedule: Goods Manufactured Outside Kenya, to be Imported. (NOT TO BE FILLED)

(Group C Tenders, goods to be imported) Date:
Currencies in accordance with ITT 15 ITT No:
Alternative No:
Page N° of
1 2 3 4 5 6 7 8 9
Line |Description of | Country | Delivery |Quantity Unit price CIP Price per|Price per line item for|Total Price per Line
Item | Goods of Origin | Date as | and physical | CIP/insert  place  of|line item inland transportation and | item
N° defined | unit destination] (Col. 5x6) other services required in | (Col. 7+8)
by in accordance with ITT Kenya to convey the
Incoterm 14.8(b)(1) Goods to their final
s destination specified in
TDS
[inser | [insert name of| [insert [insert [insert [insert unit price CIP | [insert total | [insert the corresponding | [insert total price of the
t good] country |quoted |number of | per unit] CIP price per | price per line item] line item]
numb of origin| Delivery |units to be line item]
er of of  the|Date] supplied
the Good] and name of
item] the physical
unit]

Total Price

Name of tenderer [insert complete name of tenderer] Signature of tenderer [signature of person signing the Tender] Date [Insert Date]




Price Schedule: Goods Manufactured Outside Kenvya, already imported* (NOT TO BE FILLED)

Name of tenderer [insert complete name of tenderer| Signature of tenderer [signature of person signing the Tender] Date [insert date]

(Group C Tenders, Goods already imported) Date:
Currencies in accordance with ITT 15 ITT No:
Alternative No:
Page N° of
1 2 3 4 5 6 7 8 9 10 11 12
Line Descripti | Country |Delivery |Quantity and|Unit price [ Custom Duties | Unit Price net | Price per line | Price per line item for | Sales and other | Total  Price
Item on of | of Origin | Date  as | physical unit | including and Import | of custom | item net of|inland transportation |taxes paid or | per line item
Ne Goods defined Custom Taxes paid per | duties and | Custom and other services payable per [ (Col. 9+10)
by Duties and | unit in | import taxes, | Duties  and | required in Kenya to item if Contract
Incoterms Import accordance in accordance | Import Taxes | convey the goods to is awarded (in
Taxes paid, | with ITT | with ITT 14.8 | paid, in | their final destination, |accordance with
in 14.8(c)(ii), [to | (c) (iii) accordance as specified in TDS in | ITT 14.8(c)(iv)
accordance |[be supported| (Col. 6 minus | with ITT | accordance with ITT
with ITT | by documents] | Col.7) 14.8(c)(1) 14.8 (c)(v)
14.8(c)(i) (Col. 5x8)
[insert | [insert [insert [insert [insert number | [insert unit | [insert custom | [insert  unit | [ insert price | [insert price per line | [insert sales | [insert  total
number | name of | country | quoted of units to be|price  per|duties and | price net of | per line item | item for inland | and other taxes | price per line
of the| Goods] |of origin|Delivery |supplied and |unit] taxes paid per | custom duties | net of custom | transportation and | payable per | item]
item] of  the|Date] name of the unit] and  import | duties  and | other services required | item if Contract
Good] physical unit] taxes] import taxes] | in Kenya/ is awarded]
Total Tender
Price

* [For previously imported Goods, the quoted price shall be distinguishable from the original import value of these Goods declared to customs and shall include any rebate or mark-up of the
local agent or representative and all local costs except import duties and taxes, which have been and/or have to be paid by the Procuring Entity. For clarity, the tenderers are asked to quote
the price including import duties, and additionally to provide the import duties and the price net of import duties which is the difference of those values.]



Price Schedule: Goods Manufactured in Kenva (NOT TO BE FILLED)

Kenya (Group A and B Tenders) Date:
Currencies in accordance with ITT 15 ITT No:

Alternative No:

Page N° of
1 2 3 4 5 6 7 8 9 10
Line | Description of Goods | Delivery Quantit | Unit price | Total Price per line item | Cost of local labor, raw | Sales and other taxes|Total Price
Item Date as|y and|EXW EXWprice | for inland | materials and | payable per line item if | per line item
Ne defined by | physica per line item | transportation  and | components from with | Contract is awarded (in | (Col. 6+7)

Incoterms |1 unit (Col. 4x5) | other services | origin in Kenya % of|accordance with ITT
required in Kenya to | Col. 5 14.8(a)(ii)

convey the Goods to
their final destination

[insert | [insert — name  of | [insert [insert | [insert [insert total | [insert the | [Insert cost of local| [insert sales and other | [insert total
numbe | Good] quoted number | EXW unit| EXW price | corresponding price | labor, raw material and | taxes payable per line | price per
r of Delivery of units | price] per line | per line item] components from within |item if Contract is |item]
the Date] to  be item] the Purchase’s country | awarded]
item] supplie as a % of the EXW price

d and per line item]

name of

the

physica

[ unit]

Total Price

Name of tenderer [insert complete name of tenderer| Signature of tenderer [signature of person signing the Tender] Date [insert date]



S

N Name of tenderer [insert complete name of tenderer] Signature of tenderer [signature of person signing the Tender] Date [insert date]

(o)}

Price and Completion Schedule - Related Services -( TO BE FILLED)

Currencies in accordance with ITT 15 Date:
ITT No:
Alternative No:
Page N° of
1 2 3 4 5 6 7
Service Description of Services (excludes Country of | Delivery Date at place | Quantity and physical unit Unit price Total Price per
N° inland transportation and other Origin of Final destination Service
services required in Kenya to convey (Col. 5*%6 or
the goods to their final destination) estimate)
/MSU/T/000/ | [SUPPLY AND DELIVERY OF [KENYA] | [AS PER SCHEDULE | [insert number of units to be [PER UNIT] | [insert total price
2021-2022] PERISHABLE & NON OF MASENO supplied and name of the per item]
PERISHABLE FOODSTUFF FOR UNIVERSITY physical unit]
THE UNIVERSITY KITCHENS] KITCHENS]
1 DRY ROSE COCOA BEANS 20,000 KGS
2 FAMILA UJIMIX 1KGX20PKTS 200 BALES
3 COOKING OIL 20 LTRS 2,000 JARS
4 CLEAN GREENGRAMS 6,000 KGS
5 MAIZEMEAL 50KGS 2,000 BAGS
6 WHEATFLOUR 2KGX12PKTS 1,000 BALES
7 WHITE CABBAGE 20,000 KGS
8 MINERAL WATER 500MLX24 1,000 CTNS
(KITMIKY OR ITS
EQUIVALENT)
9 WHITE SUGAR 50 KGS 200 BAGS

Total Tender Price

NOTE: KINDLY INDICATE THE BRAND NAMES OF THE ITEMS QUOTED VAT INCLUSIVE
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~ FORM OF TENDER SECURITY-[Option 1-Demand Bank Guarantee] -NOT APPLICABLE TO THIS

Beneficiary:

TENDER.

Request forTenders No:

Date:

TENDER GUARANTEE No.:

Guarantor:

1. Wehave been informed that (here inafter called "the Applicant") has submitted or
will submit to the Beneficiary its Tender (here inafter called" the Tender") for the execution of
under Request for Tenders No. (“the ITT”).

2. Furthermore, we understand that, according to the Beneficiary's conditions, Tenders must be supported by a

(a)

b)

Tender guarantee.

At the request of the Applicant, we, as Guarantor, hereby irrevocably undertake to pay the Beneficiary any sum
or sums not exceeding in total an amount of ( ) upon receipt by wus of the
Beneficiary's complying demand, supported by the Beneficiary's statement, whether in the demand itself or a
separate signed document accompanying or identifying the demand, stating that either the Applicant:

has withdrawn its Tender during the period of Tender validity set forth in the Applicant's Letter of Tender (“the
Tender Validity Period”), or any extension thereto provided by the Applicant; or

having been notified of the acceptance of its Tender by the Beneficiary during the Tender Validity Period or any
extension there to provided by the Applicant, (i) has failed to execute the contract agreement, or (ii) has failed
to furnish the Performance.

This guarantee will expire: (a) if the Applicant is the successful Tenderer, upon our receipt of copies of the
contract agreement signed by the Applicant and the Performance Security and, or (b) if the Applicant is not the
successful Tenderer, upon the earlier of (i) our receipt of a copy of the Beneficiary's notification to the
Applicant of the results of the Tendering process; or (ii) thirty days after the end of the Tender Validity Period.

Consequently, any demand for payment under this guarantee must be received by us at the office indicated
above onor before that date.

[signature(s)]

Note: All italicized text is for use in preparing this form and shall be deleted from the final product.
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FORMAT OF TENDER SECURITY [Option 2-Insurance Guarantee] NOT APPLICABLE TO THIS

TENDER.
TENDER GUARANTEE No.:

L. Whereas ............ [Name of the tenderer] (hereinafter called “the tenderer”) has submitted its tender
dated ......... [Date of submission of tender] for the ............... [Name and/or description of the tender]
(hereinafter called “the Tender”) for the execution of _under Request for Tenders No. (“the
ITT”).

2. KNOW ALL PEOPLE by these presents that WE ..................... of ............ [Name of Insurance
Company] having our registered office at ............... (hereinafter called “the Guarantor”), are bound unto

................. [Name of Procuring Entity](hereinafter called “the Procuring  Entity”) in the sum of
..................... (Currency and guarantee amount) for which payment well and truly to be made to the said
Procuring Entity, the Guarantor binds itself, its successors and assigns,jointly and severally, firmly by these
presents.

Sealed with the Common Seal of the said Guarantor this __ day of 20 __

3. NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION is such that if the Applicant:

a) has withdrawn its Tender during the period of Tender validity set forth in the Principal's Letter
of Tender (“the Tender Validity Period”), or any extension thereto provided by the Principal; or

b) having been notified of the acceptance of its Tender by the Procuring Entity during the Tender
Validity Period or any extension thereto provided by the Principal; (i) failed to execute the
Contract agreement; or (ii) has failed to furnish the Performance Security, in accordance with the
Instructions to tenderers (“ITT”) of the Procuring Entity's Tendering document.

then the guarantee undertakes to immediately pay to the Procuring Entity up to the above amount upon
receipt of the Procuring Entity's first written demand, without the Procuring Entity having to
substantiate its demand, provided that in its demand the Procuring Entity shall state that the demand
arises from the occurrence of any of the above events, specifying which event(s) has occurred.

4. This guarantee will expire: (a) if the Applicant is the successful Tenderer, upon our receipt of copies
of the contract agreement signed by the Applicant and the Performance Security and, or (b) if the
Applicant is not the successful Tenderer, upon the earlier of (i) our receipt of a copy of the
Beneficiary's notification to the Applicant of the results of the Tendering process; or (ii)twenty-eight
days after the end of the Tender Validity Period.

5. Consequently, any demand for payment under this guarantee must be received by us at the office
indicated above on or before that date.

[Date | [Signature of the Guarantor]

[Witness] [Seal]

Note: All italicized text is for use in preparing this form and shall be deleted from the final product.



FORM OF TENDER-SECURING DECLARATION

[TheBiddershallcompletethisForminaccordancewiththeinstructionsindicated]

Date:.eeeeeiieeee e [insertdate(asday,monthandyear)ofTenderSubmission]
Tender NO.io..ooviiiieieiecceee e [Insert numberoftenderingprocess]
T0 ittt [insertcompletenameofPurchaser

JU/We, the undersigned, declare that:

L. I/We understand that, according to your conditions, bids must be supported by a Tender-Securing Declaration.
2. I/Weacceptthatl/wewillautomaticallybesuspendedfrombeingeligiblefortenderinginanycontractwiththePurch
aserfortheperiodoftimeof......... [insertnumberofimonthsoryears]startingon......... [insertdate] ifweareinbreach

ofourobligation(s)underthebidconditions,becausewe—
(a)havewithdrawnourtenderduringtheperiodoftendervalidityspecifiedbyusintheTenderingDataSheet;or(b)ha
vingbeennotifiedoftheacceptanceofourBidbythePurchaserduringtheperiodofbidvalidity,(i)failorrefusetoexec
utetheContract,ifrequired,or(ii)failorrefusetofurnishthePerformanceSecurity,inaccordancewiththeinstruction
stotenders.

3. I/WeunderstandthatthisTenderSecuringDeclarationshallexpireifwearenotthesuccessful Tenderer(s),uponthee
arlierof:
a)  ourreceiptofacopyofyournotificationofthenameofthesuccessful Tenderer;or
b)  thirty days aftertheexpirationofourTender.

4. I/Weunderstandthatiflam/weare/inaJointVenture,theTenderSecuringDeclarationmustbeinthenameoftheJoint

Venturethatsubmitsthebid,andtheJointVenturehasnotbeenlegallyconstitutedatthetimeofbidding,theTenderSe
curingDeclarationshallbeinthenamesofall futurepartnersasnamedintheletterofintent.

3T 0TS OO PRUURUUPRRPR

Capacity/title(directororpartnerorsoleproPriCtor,EtC. ). . .. . uuie it et etit ettt et e eeietete et ee et se et te e esennens

NI e e
Dulyauthorizedtosignthebidforandonbehalfof:..............ccooooiiiiiiiiiiiniee [insertcompletenameofTenderer].Dated
0] 1 O USRS day Of .o [Insert date of signing].

Seal orstamp.
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MANUFACTURER’S AUTHORIZATION FORM

[ThetenderershallrequiretheManufacturertofillinthisForminaccordancewiththeinstructionsindicated. Thisletterofa
uthorizationshouldbeontheletterheadoftheManufacturerandshouldbesignedbyapersonwiththeproperauthoritytosig
ndocumentsthatarebindingontheManufacturer. Thetenderershallincludeitinits Tender, ifsoindicatedinthe TDS. |

tidentificationNoifthisisaTenderforanalternative]

TO: e, [Insert complete name of Procuring
Entity) WHEREAS
We.iiioiiieeiee, [insertcompletenameofManufacturer],whoareofficialmanufacturersof....................... [inserttypeo

feoodsmanufactured], havingfactoriesat[insertfulladdressofManufacturer'sfactories],doherebyauthorize/insertcom
pletenameoftenderer]tosubmitaTenderthepurposeofwhichistoprovidethefollowingGoods,manufacturedbyus..........
............. [insertnameandorbriefdescriptionoftheGoods],andtosubsequentlynegotiateandsigntheContract.

WeherebyextendourfullguaranteeandwarrantyinaccordancewithClause28oftheGeneral ConditionsofContract,withr
especttotheGoodsofferedbytheabovefirm.

Signed:......cccoevervennene [Insert signature(s) of authorized representative(s) of the Manufacturer]
Name:.....coooveeveennenne [Insertcompletename(s)ofauthorizedrepresentative(s)oftheManufacturer]
Title: oo [Insert title]

Dated on day of , [insert date of signing]
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PART 2: SUPPLY REQUIREMENTS



Section V - Schedule of Requirements
Notes for Preparing the Schedule of Requirements

TheScheduleofRequirementsshallbeincludedinthe TenderingdocumentbytheProcuringEntity,andshallcover,atamini
mum,adescriptionofthegoodsandservicestobesuppliedandthedeliveryschedule.

TheobjectiveoftheScheduleofRequirementsistoprovidesufficientinformationtoenabletendererstopreparetheirTende
rsefficientlyandaccurately,inparticular,thePriceSchedule,forwhichaformisprovidedinSectionIV.Inaddition,theSche
duleofRequirements,togetherwiththePriceSchedule,shouldserveasabasisintheeventofquantityvariationatthetimeofa
wardofcontractpursuanttol TT42.1.

Thedateorperiodfordeliveryshouldbecarefullyspecified,takingintoaccount(a)theimplicationsofdeliverytermsstipula
tedinthelnstructionstotendererspursuanttothe/ncotermsrulesthat“delivery”takesplacewhengoodsaredeliveredtothe
finalplaceofdelivery,and(b)thedateprescribedhereinfromwhichtheProcuringEntity'sdeliveryobligationsstart(i.e.,no
ticeofaward,contractsignature,openingorconfirmationoftheletterofcredit).
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1. List of Goods and Delivery Schedule
[TheProcuringEntityshallfillinthistable,withtheexceptionofthecolumn “Tenderer'sofferedDeliverydate "tobefilledbythetenderer]

Line Description of Goods Quantity Physical Final Destination | Delivery (as per Incoterms) Date
Item unit as specified in Earliest Delivery | Latest Delivery Date | Tenderer’s offered Delivery
N° TDS Date date [7o be provided by the
tenderer]
[insert | [insert description of [insert [insert [insert place of | [insert the [insert the number [insert the number of days
item Goods] quantity of | physical | Delivery] number of days | of days following the | following the date of
No] item to be unit for following the date of effectiveness | effectiveness the Contract]
supplied] the date of the Contract]
quantity] effectiveness the
Contract]

1 DRY ROSE COCOA 20,000 KGS UNIVERSITY

BEANS KITCHENS
2 FAMILA UJIMIX 200 BALES

1KGX20PKTS
3 COOKING OIL 20 2,000 JARS

LTRS
4 CLEAN GREENGRAMS | 6,000 KGS
5 MAIZEMEAL 50KGS 2,000

BAGS

6 WHEATFLOUR 1,000

2KGXI12PKTS BALES
7 WHITE CABBAGE 20,000 KGS
8 MINERAL WATER | 1,000

500MLX24 CTN

(KITMIKY OR ITS

EQUIVALENT)
9 WHITE SUGAR 50 KGS | 200 BAGS




QS

2. List of Related Services and Completion Schedule

[This table shall be filled in by the Procuring
Entity. TheRequiredCompletionDatesshouldberealistic,andconsistentwiththerequiredGoodsDeliveryDates(asperIncoterms)].

Place where Services Final Completion
Service Description of Service Quantity Physical Unit shall be performed Date(s) of Services
[insert [insert description of Related Services] [insert quantity of [insert physical unit | [insert name of the [insert required
Service items to be for the items] Place] Completion Date(s)]

No] supplied]

'If applicable
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32

33

34

67

Technical Specifications

ThepurposeoftheTechnicalSpecifications(TS),istodefinethetechnicalcharacteristicsoftheGoodsandRelatedSe
rvicesrequiredbytheProcuringEntity. TheProcuringEntityshallpreparethedetailedTSconsiderthat:

1) TheTSconstitutethebenchmarksagainstwhichtheProcuringEntitywillverifythetechnicalresponsiveness
ofTendersandsubsequentlyevaluatetheTenders. Therefore,well-
defined TSwillfacilitatepreparationofresponsiveTendersbytenderers,aswellasexamination,evaluation,a
ndcomparisonoftheTendersbytheProcuringEntity.

ii)  TheTSshallrequirethatallgoodsandmaterialstobeincorporatedinthegoodsbenew,unused,andofthemostr
ecentorcurrentmodels,andthattheyincorporateallrecentimprovementsindesignandmaterials,unlessprov
idedforotherwiseinthecontract.

iii)  The TS shall make use of best
practices.Samplesofspecificationsfromsuccessfulsimilarprocurementsinthesamecountryorsectormayp
rovideasoundbasisfordraftingtheTS.

iv)  The PPRA encourages the use of metric units.

V) Standardizingtechnicalspecificationsmaybeadvantageous,dependingonthecomplexityofthegoodsandth
erepetitivenessofthetypeofprocurement. TechnicalSpecificationsshouldbebroadenoughtoavoidrestricti
onsonworkmanship,materials,andequipmentcommonlyusedinmanufacturingsimilarkindsofgoods.

vi)  Standardsforequipment,materials,andworkmanshipspecifiedintheTenderingdocumentshallnotberestri
ctive.Recognized  international  standards  should be  specified as much as
possible.Referencetobrandnames,cataloguenumbers,orotherdetailsthatlimitanymaterialsoritemstoaspe
cificmanufacturershouldbeavoidedasfaraspossible. Whereunavoidable,suchitemdescriptionshouldalwa
ysbefollowedbythewords“orsubstantiallyequivalent.” Whenotherparticularstandardsorcodesofpractice
arereferredtointheTS,whetherfromtheProcuringEntity'sorfromothereligiblecountries,astatementshoul
dfollowotherauthoritativestandardsthatensureatleastasubstantiallyequalquality,thenthestandardsmenti
onedintheTSwillalsobeacceptable.

vii) Referencetobrandnamesandcataloguenumbersshouldbeavoidedasfaraspossible;whereunavoidablethe
words‘‘oratleastequivalent”’shallalwaysfollowsuchreferences.

viii) TechnicalSpecificationsshallbefullydescriptiveoftherequirementsinrespectof,butnotlimitedto,thefollo
wing:
a)  StandardsofmaterialsandworkmanshiprequiredfortheproductionandmanufacturingoftheGoods.
b)  Any sustainable procurement technical requirements shall be clearly specified.
Toencouragetenderers'innovationinaddressingsustainableprocurementrequirements,aslongastheTenderevalu

ationcriteriaspecifythemechanismformonetaryadjustmentsforthepurposeofTendercomparisons,tenderersmay
beinvitedtoofferGoodsthatexceedsthespecifiedminimumsustainableprocurementrequirements.

1) Detailed tests required (type and number).
i)  Otheradditionalworkand/orRelatedServicesrequiredtoachievefulldelivery/completion.
iii)  DetailedactivitiestobeperformedbytheSupplier,andparticipationoftheProcuringEntitythereon.

iv)  ListofdetailedfunctionalguaranteescoveredbytheWarrantyandthespecificationoftheliquidateddamagest
obeappliedintheeventthatsuchguaranteesarenotmet.

TheTSshallspecifyallessentialtechnicalandperformancecharacteristicsandrequirements,includingguaranteed
oracceptablemaximumorminimumvalues,asappropriate. Whenevernecessary,theProcuringEntityshallinclude
anadditionalad-

hocTenderingform(tobeanAttachmenttotheLetterof Tender),wherethetenderershallprovidedetailedinformatio
nonsuchtechnicalperformancecharacteristicsinrespecttothecorrespondingacceptableorguaranteedvalues.

WhentheProcuringEntityrequeststhatthetendererprovidesinitsTenderapartoralloftheTechnicalSpecifications,
technicalschedules,orothertechnicalinformation,theProcuringEntityshallspecifyindetailthenatureandextentof
therequiredinformationandthemannerinwhichithastobepresentedbythetendererinitsTender.
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35  IfasummaryoftheTechnicalSpecifications(TS)hastobeprovided,theProcuringEntityshallinsertinformationinth
etablebelow. Thetenderershallprepareasimilartabletojustifycompliancewiththerequirements.

SummaryofTechnicalSpecifications: TheGoodsandRelatedServicesshallcomplywithfollowingTechnicalSpeci

ficationsandStandards:

Item No Name of Goods or | Technical Specifications and Standards
Related Service

[insert item No] [insert name] [insert TS and Standards]

Detailed Technical Specifications and Standards [insert whenever necessary).[Insert detailed description of TS|

4, DrawingsThis Tendering document inCludes............ocveeeirieerieeneeieeseeieeieeeee s [Insert

“thefollowing "or “no’’] drawings.[Ifdocumentsshallbeincluded,insertthefollowingListofDrawings].

List of Drawings

Drawing No. Drawing Name Purpose

5. Inspections and Tests

........................................... [Insert list of inspections and tests]
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PART 3 - CONDITIONS OF CONTRACT
AND CONTRACT FORMS



SECTION VI - GENERAL CONDITIONS OF CONTRACT

1.

21

22,

Definitions

IntheConditionsofContract(“theseConditions”),whichincludeSpecial Conditions,PartsAandB,andtheseGener

alConditions,thefollowingwordsandexpressionsshallhavethemeaningsstated. Wordsindicatingpersonsorparti

esincludecorporationsandotherlegalentities,exceptwherethecontextrequiresotherwise.

a) “Contract”meanstheContractAgreemententeredintobetweentheProcuringEntityandtheSupplier,togeth
erwiththeContractDocumentsreferredtotherein,includingallattachments,appendices,andalldocumentsi

ncorporatedbyreferencetherein.

b)  “ContractDocuments”meansthedocumentslistedintheContractAgreement,includinganyamendmentsth
ereto.

c) “ContractPrice”meansthepricepayabletotheSupplierasspecifiedintheContractA greement,subjecttosuc
hadditionsandadjustmentstheretoordeductionstherefrom,asmaybemadepursuanttotheContract.

d)  “Day” means calendar day.

e)  “Completion”’meansthefulfilmentoftheRelatedServicesbytheSupplierinaccordancewiththetermsandco
nditionssetforthintheContract.

f) “GCC” means the General Conditions of Contract.

g)  “Goods’meansallofthecommodities,rawmaterial,machineryandequipment,and/orothermaterialsthatth
eSupplierisrequiredtosupplytotheProcuringEntityundertheContract.

h)  “ProcuringEntity”’meanstheProcuringEntitypurchasingtheGoodsandRelatedServices,asspecifiedinthe

SCC.

1) “RelatedServices”meanstheservicesincidentaltothesupplyofthegoods,suchasinsurance,delivery,install
ation,commissioning,trainingandinitialmaintenanceandothersuchobligationsoftheSupplierundertheCo
ntract.

1 “SCC” means the Special Conditions of Contract.

k)  “Subcontractor’meansanyperson,privateorgovernmententity,oracombinationoftheabove,towhomanyp
artoftheGoodstobesuppliedorexecutionofanypartoftheRelatedServicesissubcontractedbytheSupplier.

1) “Supplier’meanstheperson,privateorgovernmententity,oracombinationoftheabove,whoseTendertoper
formtheContracthasbeenacceptedbytheProcuringEntityandisnamedassuchintheContractAgreement.

m) “BaseDate”meansadate30daypriortothesubmissionoftenders.

n)  “Laws”meansallnationallegislation,statutes,ordinances,andregulationsandby-
lawsofanylegallyconstitutedpublicauthority.

0) “LetterofAcceptance”meanstheletterofformalacceptance,signedbythecontractor.ProcuringEntity,inc
ludinganyannexedmemorandacomprisingagreementsbetweenandsignedbybothParties.

p)  “ProcuringEntity”meanstheEntitynamedintheSpecial ConditionsofContract.
Interpretation
Ifthecontextsorequiresit,singularmeanspluralandviceversa.

Incoterms

a)  UnlessinconsistentwithanyprovisionoftheContract,themeaningofanytradetermandtherightsandobligati
onsofpartiesthereundershallbeasprescribedbyIncotermsspecifiedintheSCC.

b)  ThetermsEXWandCIPandothersimilarterms,whenused,shallbegovernedbytherulesprescribedinthecurr
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32

4.1

enteditionofIncotermsspecifiedintheSCCandpublishedbythelnternational ChamberofCommerceinPari
s,France.

Contract Documents

SubjecttotheorderofprecedencesetforthintheContractAgreement,alldocumentsformingtheContract(andallpar
tsthereof)areintendedtobecorrelative,complementary,andmutuallyexplanatory.The =~ Contract =~ Agreement
shall be read as a whole.ThedocumentsformingtheContractshallbeinterpretedinthefollowingorderofpriority:

a) theContractAgreement,

b)  theLetterofAcceptance,

¢)  theGeneralConditionsofContract

d) SpecialConditionsofContract

e)  theFormofTender,

f) theSpecificationsandSchedulesoftheDrawings(ifany),and

g)  theSchedulesofRequirements,PriceScheduleandanyotherdocumentsformingpartoftheContract.

Fraud and Corruption

Thesuppliershallcomplywithanti-
corruptionlawsandguidelinesandtheprevailingsanctions,policiesandproceduresassetforthintheLawsofKenya.

TheSuppliershalldiscloseanycommissions,gratuityorfeesthatmayhavebeenpaidoraretobepaidtoagentsoranyo
therpersonwithrespecttotheTenderingprocessorexecutionoftheContract. Theinformationdisclosedmustinclud
eatleastthenameandaddressoftheagentorotherparty,theamountandcurrency,andthepurposeofthecommission,
gratuityorfee.

Entire Agreement

4.3.1TheContractconstitutestheentireagreementbetweentheProcuringEntityandtheSupplierandsupersedesallcomm

4.2

4.3

4.4

51

71

unications,negotiationsandagreements(whetherwrittenororal Jofthepartieswithrespecttheretomadepriortothed
ateofContract.

Amendment

NoamendmentorothervariationoftheContractshallbevalidunlessitisinwriting,isdated,expresslyreferstotheCon
tract,andissignedbyadulyauthorizedrepresentativeofeachpartythereto.

Non-waiver

a) SubjecttoGCCSub-
Clause4.5(b)below,norelaxation,forbearance,delay,orindulgencebyeitherpartyinenforcinganyoftheter
msandconditionsoftheContractorthegrantingoftimebyeitherpartytotheothershallprejudice,affect,orrest
ricttherightsofthatpartyundertheContract,neithershallanywaiverbyeitherpartyofanybreachofContracto
perateaswaiverofanysubsequentorcontinuingbreachofContract.

b)  Anywaiverofaparty'srights,powers,orremediesundertheContractmustbeinwriting,dated,andsignedbya
nauthorizedrepresentativeofthepartygrantingsuchwaiver,andmustspecifytherightandtheextenttowhich
itisbeingwaived.

Severability

IfanyprovisionorconditionoftheContractisprohibitedorrenderedinvalidorunenforceable,suchprohibition,inva
lidityorunenforceabilityshallnotaffectthevalidityorenforceabilityofanyotherprovisionsandconditionsoftheCo
ntract.

Language

TheContractaswellasallcorrespondenceanddocumentsrelatingtotheContractexchangedbytheSupplierandthe
ProcuringEntity,shallbewrittenintheEnglishLanguage.Supportingdocumentsandprintedliteraturethatarepar
toftheContractmaybeinanotherlanguageprovidedtheyareaccompaniedbyanaccurateandcertifiedtranslationof
therelevantpassagesintheEnglishLanguage,inwhichcase,forpurposesofinterpretationoftheContract,theEngli
shlanguageistranslationshallgovern.
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6.
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TheSuppliershallbearallcostsoftranslationtothegoverninglanguageandallrisksoftheaccuracyofsuchtranslatio
n,fordocumentsprovidedbytheSupplier.

Joint Venture, Consortium orAssociation

6.11ftheSupplierisajointventure,consortium,orassociation,allofthepartiesshallbejointlyandseverallyliabletotheProc

71

72

73

8.
&1

82
9.

91
92

10.
101

102

102
1021

1022

1023

uringEntityforthefulfilmentoftheprovisionsoftheContractandshalldesignateonememberofthejointventure,co
nsortium,orassociationtoactasaleaderwithauthoritytobindthejointventure,consortium,orassociation. Thecom
positionortheconstitutionofthejointventure,consortium,orassociationshallnotbealteredwithoutthepriorwritte
nconsentoftheProcuringEntity.

Eligibility

TheSupplieranditsSubcontractorsshallhavethenationalityofaneligiblecountry. ASupplierorSub-
contractorshallbedeemedtohavethenationalityofacountryifitisacitizenorconstituted,incorporated,orregistere
d,andoperatesinconformitywiththeprovisionsofthelawsofthatcountry.

AllGoodsandRelatedServicestobesuppliedundertheContractshallhavetheirorigininEligibleCountries. Forthe
purposeofthisClause,originmeansthecountrywherethegoodshavebeengrown,mined,cultivated,produced,man
ufactured,orprocessed;orthroughmanufacture,processing,orassembly,anothercommerciallyrecognizedarticl
eresultsthatdifferssubstantiallyinitsbasiccharacteristicsfromitscomponents.

TheTenderer,ifaKenyanfirm,mustsubmitwithitstenderavalidtaxcompliancecertificatefromtheKenyaRevenue
Authority.

Notices

AnynoticegivenbyonepartytotheotherpursuanttotheContractshallbeinwritingtotheaddressspecifiedinthe SCC
.Theterm“inwriting”meanscommunicatedinwrittenformwithproofofreceipt.

Anoticeshallbeeffectivewhendeliveredoronthenotice'seffectivedate,whicheverislater.

Governing Law

TheContractshallbegovernedbyandinterpretedinaccordancewiththelawsofKenya.

ThroughouttheexecutionoftheContract,theSuppliershallcomplywiththeimportofgoodsandservicesprohibitio

nsinKenya:

a)  where,asamatteroflaw,complianceorofficialregulations,Kenyaprohibitscommercialrelationswiththatco
untryoranyimportofgoodsfromthatcountryoranypaymentstoanycountry,person,orentityinthatcountry;o
r

b)  byanactofcompliancewithadecisionoftheUnitedNationsSecurityCounciltakenunderChapterVIloftheC
harteroftheUnitedNations,Kenyaprohibitsanyimportofgoodsfromthatcountryoranypaymentstoanycou
ntry,person,orentity.

Settlement of Disputes

TheProcuringEntityandtheSuppliershallmakeeveryefforttoresolveamicablybydirectnegotiationanydisagree
mentordisputearisingbetweenthemunderorinconnectionwiththeContract.

If,afterthirty(30)days,thepartieshavefailedtoresolvetheirdisputeordifferencebysuchmutualconsultation,thene
ithertheProcuringEntityortheSuppliermaygivenoticetotheotherpartyofitsintentiontocommencearbitration,as

hereinafterprovided,astothematterindispute,andnoarbitrationinrespectofthismattermaybecommencedunlesss
uchnoticeisgiven.Anydisputeordifferenceinrespectofwhichanoticeofintentiontocommencearbitrationhasbee
ngiveninaccordancewiththisClauseshallbefinallysettledbyarbitration. Arbitrationmaybecommencedpriortoor
afterdeliveryoftheGoodsundertheContract.

Arbitration proceedings shall be conducted as follows:

AnyclaimordisputebetweenthePartiesarisingoutoforinconnectionwiththeContractnotsettledamicablyinaccor
dancewithSub-Clause10.1shallbefinallysettledbyarbitration.

Noarbitrationproceedingsshallbecommencedonanyclaimordisputewherenoticeofaclaimordisputehasnotbeen
givenbytheapplyingpartywithinthirtydaysoftheoccurrenceordiscoveryofthematterorissuegivingrisetothedisp
ute.

Notwithstandingtheissueofanoticeasstatedabove,thearbitrationofsuchaclaimordisputeshallnotcommenceunl
essanattempthasinthefirstinstancebeenmadebythepartiestosettlesuchclaimordisputeamicablywithorwithoutt
heassistanceofthirdparties.Proof of such attempt shall be required.
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TheArbitratorshall, withoutprejudicetothegeneralityothispowers,havepowerstodirectsuchmeasurements,co
mputations,orvaluationsasmayinhisopinionbedesirableinordertodeterminetherightsofthepartiesandassessan
dawardanysumswhichoughttohavebeenthesubjectoforincludedinanyduepayments.

NeitherPartyshallbelimitedintheproceedingsbeforethearbitratorstotheevidence,ortothereasonsforthedisputeg
iveninitsnoticeofaclaimordispute.

Arbitrationmaybecommencedpriortoorafterdeliveryofthegoods. TheobligationsofthePartiesshallnotbealtered
byreasonofanyarbitrationbeingconductedduringtheprogressofthedeliveryofgoods.

ThetermsoftheremunerationofeachorallthemembersofArbitrationshallbemutuallyagreeduponbythePartiesw
henagreeingthetermsofappointment. EachPartyshallberesponsibleforpayingone-halfofthisremuneration.

Arbitration Proceedings

Arbitrationproceedingswithnationalsupplierswillbeconductedinaccordancewiththe ArbitrationLawsofKenya
Incaseofanyclaimordispute,suchclaimordisputeshallbenotifiedinwritingbyeitherpartytotheotherwithareques
ttosubmitittoarbitrationandtoconcurintheappointmentofan Arbitratorwithinthirtydaysofthenotice. Thedispute
shallbereferredtothearbitrationandfinaldecisionofapersonorpersonstobeagreedbetweentheparties. Failingagr
eementtoconcurintheappointmentofan Arbitrator,the Arbitratorshallbeappointed,ontherequestoftheapplyingp
arty,bytheChairmanorViceChairmanofanyofthefollowingprofessionalinstitutions;

1)  KenyaNationalChamberofCommerce

il)  CharteredInstituteofArbitrators(KenyaBranch)

i) TheLawSocietyofKenya
Theinstitutionwrittentofirstbytheaggrievedpartyshalltakeprecedenceoverallotherinstitutions.

Alternative Arbitration Proceedings
Alternatively,thePartiesmayreferthemattertotheNairobiCentreforInternational Arbitration(NCIA)whichoffer
saneutralvenuefortheconductofnationalandinternationalarbitrationwithcommitmenttoprovidinginstitutional
supporttothearbitralprocess.

Arbitration with Foreign Suppliers
ArbitrationwithforeignsuppliersshallbeconductedinaccordancewiththearbitrationrulesoftheUnitedNationsC
ommissiononlnternational TradeLaw(UNCITRAL);orwithproceedingsadministeredbythelnternational Cha

mberofCommerce(ICC)andconductedunderthel CCRulesofArbitration;byoneormorearbitratorsappointedina
ccordancewithsaidarbitrationrules.
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1042  TheplaceofarbitrationshallbealocationspecifiedintheSCC;andthearbitrationshallbeconductedinthelanguage
forcommunicationsdefinedinSub-Clausel.4[ LawandLanguage].

105  Alternative Arbitration Proceedings

Alternatively,thePartiesmayreferthemattertotheNairobiCentreforInternational Arbitration(NCIA )whichoffe
rsaneutralvenuefortheconductofnationalandinternationalarbitrationwithcommitmenttoprovidinginstitutiona
Isupporttothearbitralprocess.

106  Failure to Comply with Arbitrator’s Decision
1061  TheawardofsuchArbitratorshallbefinalandbindingupontheparties.

10.6.1IntheeventthataPartyfailstocomplywithafinalandbindingArbitrator'sdecision,thentheotherPartymay,withoutprej
udicetoanyotherrightsitmayhave,referthemattertoacompetentcourtoflaw.

107  Contract operations continue
Notwithstanding any reference to arbitration herein,

a) thepartiesshallcontinuetoperformtheirrespectiveobligationsundertheContractunlesstheyotherwiseagre
e;and

b) theProcuringEntityshallpaytheSupplieranymoniesduetheSupplier.

11.  Inspections and Audit by the Procuring Entity

111 TheSuppliershallkeep,andshallcauseitsSubcontractorstokeep,accurateandsystematicaccountsandrecordsinr
espectoftheGoodsinsuchformanddetailsaswillclearlyidentifyrelevanttime,changesandcosts.

112 Pursuanttoparagraph2.2oflnstructiontoTenderers,theSuppliershallpermitandshallcauseitssubcontractorstop
ermit,theProcuringEntityand/orpersonsappointedbytheProcuringEntityorbyotherstatutorybodiesoftheGover
nmenttoinspecttheSiteand/ortheaccountsandrecordsrelatingtotheprocurementprocess,selectionand/orcontra
ctexecution,andtohavesuchaccountsandrecordsauditedbyauditorsappointedbytheProcuringEntity. TheSuppl
ier'sanditsSubcontractors'attentionisdrawntoSub-
Clause3.1whichprovides,interalia,thatactsintendedtomateriallyimpedetheexerciseoftheProcuringEntity'sins
pectionandauditrightsconstituteaprohibitedpracticesubjecttocontracttermination,aswellastoadeterminationo
fineligibility.

12. Scope of Supply

12.1  TheGoodsandRelatedServicestobesuppliedshallbeasspecifiedintheScheduleofRequirements.

13.  Delivery and Documents

13.1SubjecttoGCCSub-
Clause33.1,thedeliveryoftheGoodsandcompletionoftheRelatedServicesshallbeinaccordancewiththeListofG
oodsandDeliverySchedulespecifiedintheSupplyRequirements. Thedetailsofshippingandotherdocumentstobe
furnishedbytheSupplierarespecifiedintheSCC.

14. Supplier’s Responsibilities

14.1

TheSuppliershallsupplyalltheGoodsandRelatedServicesincludedintheScopeofSupplyinaccordance

withGCCClause12,andtheDeliveryandCompletionSchedule,asperGCCClause13.

15. Contract Price

151  PriceschargedbytheSupplierfortheGoodssuppliedandtheRelatedServicesperformedundertheContractshallno
tvaryfromthepricesquotedbytheSupplierinitsTender,withtheexceptionofanypriceadjustmentsauthorizedinth

eSCC.

152 Wherethecontractpriceisdifferentfromthecorrectedtenderprice,inordertoensurethesupplierisnotpaidlessorm
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orerelativetothecontractprice(whichwouldbethetenderprice),anypartialpaymentvaluationbasedonratesinthe
scheduleofpricesintheTender,willbeadjustedbyaplusorminuspercentage. Thepercentagealreadyworkedoutdu
ringtenderevaluationisworkedoutasfollows: (correctedtenderprice—tenderprice)/tenderpriceX100.

16. Terms of Payment

161 TheSuppliershallrequestforpaymentbysubmittinginvoice(s),deliverynote(s)andanyotherrelevantdocuments
asspecifiedintheSCCtotheProcuringEntity.

162 PaymentsshallbemadepromptlybytheProcuringEntity,butnotlaterthanthirty(30)daysaftersubmissionofaninv
oicebytheSupplier,andaftertheProcuringEntityhasacceptedit.

163 WhereaProcuringEntityrejectsGoodsandRelatedServices,inpartorwholly,theprocuringEntityshallpromptlyi
nformtheSuppliertocollect,replaceorrectifyasappropriateandgivereasonsforrejection. TheSuppliershallsubm
itafreshinvoice,deliverynoteandanyotherrelevantdocumentsasspecifiedintheSCC.

164  ThecurrenciesinwhichpaymentsshallbemadetotheSupplierunderthisContractshallbethoseinwhichtheTender
priceisexpressed.

165  IntheeventthattheProcuringEntityfailstopaytheSupplieranypaymentbyitsduedateorwithintheperiodsetforthi
ntheSCC,theProcuringEntitymaypaytotheSupplierinterestontheamountofsuchdelayedpaymentattheratesho
wnintheSCC,fortheperiodofdelayuntilpaymenthasbeenmadeinfull,whetherbeforeorafterjudgmentorarbitrag
eaward.

17. Taxes and Duties

17.1TheSuppliershallbeentirelyresponsibleforalltaxes,duties,licensefees,andothersuchleviesincurredtodelivertheG
oodsandRelatedServicestotheProcuringEntityatthefinaldeliverypoint.

17.3Ifanytaxexemptions,reductions,allowancesorprivilegesmaybeavailabletotheSupplierinKenya,theSuppliershalli
nformtheProcuringEntityandtheProcuringEntityshalluseitsbesteffortstoenabletheSuppliertobenefitfromany
suchtaxsavingstothemaximumallowableextent.

18. Performance Security

181 If required as specified in the SCC, the Supplier shall,withintwenty-
eight(28)daysofthenotificationofcontractaward,provideaperformancesecurityfortheperformanceoftheContr
actintheamountspecifiedintheSCC.

182 TheproceedsofthePerformanceSecurityshallbepayabletotheProcuringEntityascompensationforanylossresul
tingfromtheSupplier'sfailuretocompleteitsobligationsundertheContract.

183  AsspecifiedintheSCC,thePerformanceSecurity,ifrequired,shallbedenominatedinthecurrency(ies)oftheCont
ract,orinafreelyconvertiblecurrencyacceptabletotheProcuringEntity;andshallbeinoneoftheformatsstipulated
bytheProcuringEntityintheSCC,orinanotherformatacceptabletotheProcuringEntity.

184  ThePerformanceSecurityshallbedischargedbytheProcuringEntityandreturnedtotheSuppliernotlaterthanthirt
y(30)daysfollowingthedateofCompletionoftheSupplier'sperformanceobligationsundertheContract,includin
ganywarrantyobligations,unlessspecifiedotherwiseintheSCC.

19. Copyright

19.1Thecopyrightinalldrawings,documents,andothermaterialscontainingdataandinformationfurnishedtotheProcuri
ngEntitybytheSupplierhereinshallremainvestedintheSupplier,or,iftheyarefurnishedtotheProcuringEntitydir
ectlyorthroughtheSupplierbyanythirdparty,includingsuppliersofmaterials,thecopyrightinsuchmaterialsshall
remainvestedinsuchthirdparty.

20. Confidential Information

20.1  TheProcuringEntityandtheSuppliershallkeepconfidentialandshallnot,withoutthewrittenconsentoftheotherpa
rtyhereto,divulgetoanythirdpartyanydocuments,data,orotherinformationfurnisheddirectlyorindirectlybythe
otherpartyheretoinconnectionwiththeContract,whethersuchinformationhasbeenfurnishedpriorto,duringorfo
llowingcompletionorterminationoftheContract.Notwithstandingtheabove,theSuppliermayfurnishtoitsSub-
Suppliersuchdocuments,data,andotherinformationitreceivesfromtheProcuringEntitytotheextentrequiredfort
heSubSuppliertoperformitsworkundertheContract,inwhicheventtheSuppliershallobtainfromsuchSubSuppli
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erundertakingofconfidentialitysimilartothatimposedontheSupplierunderGCCClause20.

20.2  TheProcuringEntityshallnotusesuchdocuments,data,andotherinformationreceivedfromtheSupplierforanypu
rposesunrelatedtothecontract.Similarly,theSuppliershallnotusesuchdocuments,data,andotherinformationrec
eivedfromtheProcuringEntityforanypurposeotherthantheperformanceoftheContract.

20.3  TheobligationofapartyunderGCCSub-Clauses20.1and20.2above,however,shallnotapplytoinformationthat:

a) theProcuringEntityorSupplierneedtosharewithotherarmsofGovernmentorotherbodiesparticipatinginth
efinancingoftheContract;suchpartiesshalldedisclosedintheSCC;

b) noworhereafterentersthepublicdomainthroughnofaultofthatparty;

¢) canbeproventohavebeenpossessedbythatpartyatthetimeofdisclosureandwhichwasnotpreviouslyobtain
ed,directlyorindirectly,fromtheotherparty;or

d) otherwiselawfullybecomesavailabletothatpartyfromathirdpartythathasnoobligationofconfidentiality.

204  TheaboveprovisionsofGCCClause20shallnotinanywaymodifyanyundertakingofconfidentialitygivenbyeithe
rofthepartiesheretopriortothedateoftheContractinrespectoftheSupplyoranypartthereof.

20.5  TheprovisionsofGCCClause20shallsurvivecompletionortermination,forwhateverreason,oftheContract.

21. Subcontracting

21.1  TheSuppliershallnotifytheProcuringEntityinwritingofallsubcontractsawardedundertheContractifnotalready
specifiedintheTender.Suchnotification,intheoriginal TenderorlatershallnotrelievetheSupplierfromanyofitso
bligations,duties,responsibilities,orliabilityundertheContract.

212 SubcontractsshallcomplywiththeprovisionsofGCCClauses3and7.
22. Specifications and Standards

2.1  TechnicalSpecificationsandDrawings

a) TheGoodsandRelatedServicessuppliedunderthisContractshallconformtothetechnicalspecificationsand
standardsmentionedinSectionVI,ScheduleofRequirementsand, whennoapplicablestandardismentioned
,thestandardshallbeequivalentorsuperiortotheofficialstandardswhoseapplicationisappropriatetotheGoo
ds'countryoforigin.

b) TheSuppliershallbeentitledtodisclaimresponsibilityforanydesign,data,drawing,specificationorotherdo
cument,oranymodificationthereofprovidedordesignedbyoronbehal foftheProcuringEntity,bygivingano
ticeofsuchdisclaimertotheProcuringEntity.

¢)  WhereverreferencesaremadeintheContracttocodesandstandardsinaccordancewithwhichitshallbeexecu
ted,theeditionortherevisedversionofsuchcodesandstandardsshallbethosespecifiedintheScheduleofReq
uirements. DuringContractexecution,anychangesinanysuchcodesandstandardsshallbeappliedonlyafter
approvalbytheProcuringEntityandshallbetreatedinaccordancewithGCCClause33.

23. Packing and Documents

231  TheSuppliershallprovidesuchpackingoftheGoodsasisrequiredtopreventtheirdamageordeteriorationduringtr
ansittotheirfinaldestination,asindicatedintheContract. Duringtransit,thepackingshallbesufficienttowithstand,
withoutlimitation,roughhandlingandexposuretoextremetemperatures,saltandprecipitation,andopenstorage.
Packingcasesizeandweightsshalltakeintoconsideration,whereappropriate,theremotenessofthegoods'finaldes
tinationandtheabsenceofheavyhandlingfacilitiesatallpointsintransit.

232 Thepacking,marking,anddocumentationwithinandoutsidethepackagesshallcomplystrictlywithsuchspecialre
quirementsasshallbeexpresslyprovidedforintheContract,includingadditionalrequirements,ifany,specifiedint
heSCC,andinanyotherinstructionsorderedbytheProcuringEntity.

24. Insurance

24.1UnlessotherwisespecifiedintheSCC,theGoodssuppliedundertheContractshallbefullyinsured—
inafreelyconvertiblecurrencyfromaneligiblecountry—
againstlossordamageincidentaltomanufactureoracquisition,transportation,storage,anddelivery,inaccordanc
ewiththeapplicableIncotermsorinthemannerspecifiedintheSCC.
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Transportation and Incidental Services

UnlessotherwisespecifiedintheSCC,responsibilityforarrangingtransportationoftheGoodsshallbeinaccordan
cewiththespecifiedIncoterms.

TheSuppliermayberequiredtoprovideanyorallofthefollowingservices,includingadditionalservices,ifany,spe
cifiedinSCC:

a) performanceorsupervisionofon-siteassemblyand/orstart-upofthesuppliedGoods;
b) furnishingoftoolsrequiredforassemblyand/ormaintenanceofthesuppliedGoods;
¢) furnishingofadetailedoperationsandmaintenancemanualforeachappropriateunitofthesuppliedGoods;

d) performanceorsupervisionormaintenanceand/orrepairofthesuppliedGoods,foraperiodoftimeagreedbyt
heparties,providedthatthisserviceshallnotrelievetheSupplierofanywarrantyobligationsunderthisContra
ct;and

e) trainingoftheProcuringEntity'spersonnel,attheSupplier'splantand/oron-site,inassembly,start-
up,operation,maintenance,and/orrepairofthesuppliedGoods.

PriceschargedbytheSupplierforincidentalservices,ifnotincludedintheContractPricefortheGoods,shallbeagre
eduponinadvancebythepartiesandshallnotexceedtheprevailingrateschargedtootherpartiesbytheSupplierforsi
milarservices

Inspections and Tests

TheSuppliershallatitsownexpenseandatnocosttotheProcuringEntitycarryoutallsuchtestsand/orinspectionsof
theGoodsandRelatedServicesasarespecifiedintheSCC.

TheinspectionsandtestsmaybeconductedonthepremisesoftheSupplieroritsSubcontractor,atpointofdelivery,a
nd/orattheGoods'finaldestination,orinanotherplaceinKenyaasspecifiedintheSCC.SubjecttoGCCSub-
Clause26.3,ifconductedonthepremisesoftheSupplieroritsSubcontractor,allreasonablefacilitiesandassistance
,includingaccesstodrawingsandproductiondata,shallbefurnishedtotheinspectorsatnochargetotheProcuringE
ntity.

TheProcuringEntityoritsdesignatedrepresentativeshallbeentitledtoattendthetestsand/orinspectionsreferredto
inGCCSub-
Clause26.2,providedthattheProcuringEntitybearallofitsowncostsandexpensesincurredinconnectionwithsuc
hattendanceincluding,butnotlimitedto,alltravellingandboardandlodgingexpenses.

WhenevertheSupplierisreadytocarryoutanysuchtestandinspection,itshallgiveareasonableadvancenotice,incl
udingtheplaceandtime,totheProcuringEntity. TheSuppliershallobtainfromanyrelevantthirdpartyormanufactu
reranynecessarypermissionorconsenttoenabletheProcuringEntityoritsdesignatedrepresentativetoattendthete
stand/orinspection.

TheProcuringEntitymayrequiretheSuppliertocarryoutanytestand/orinspectionnotrequiredbytheContractbut
deemednecessarytoverifythatthecharacteristicsandperformanceoftheGoodscomplywiththetechnicalspecific
ationscodesandstandardsundertheContract,providedthattheSupplier'sreasonablecostsandexpensesincurredi
nthecarryingoutofsuchtestand/orinspectionshallbeaddedtotheContractPrice.Further,ifsuchtestand/orinspect
ionimpedestheprogressofmanufacturingand/ortheSupplier'sperformanceofitsotherobligationsundertheCont
ract,dueallowancewillbemadeinrespectoftheDeliveryDatesandCompletionDatesandtheotherobligationssoaf
fected.

TheSuppliershallprovidetheProcuringEntitywithareportoftheresultsofanysuchtestand/orinspection.

TheProcuringEntitymayrejectanyGoodsoranypartthereofthatfailtopassanytestand/orinspectionordonotconf
ormtothespecifications. TheSuppliershalleitherrectifyorreplacesuchrejectedGoodsorpartsthereoformakealte
rationsnecessarytomeetthespecificationsatnocosttotheProcuringEntity,andshallrepeatthetestand/orinspectio
n,atnocosttotheProcuringEntity,upongivinganoticepursuanttoGCCSub-Clause26.4.

TheSupplieragreesthatneithertheexecutionofatestand/orinspectionoftheGoodsoranypartthereof,northeatten
dancebytheProcuringEntityoritsrepresentative,northeissueofanyreportpursuanttoGCCSub-
Clause26.6,shallreleasetheSupplierfromanywarrantiesorotherobligationsundertheContract.
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27. Liquidated Damages

27.1ExceptasprovidedunderGCCClause32,iftheSupplierfailstodeliveranyoralloftheGoodsbytheDate(s)ofdeliveryo
rperformtheRelatedServiceswithintheperiodspecifiedintheContract,theProcuringEntitymaywithoutprejudic
etoallitsotherremediesundertheContract,deductfromtheContractPrice,asliquidateddamages,asumequivalent
tothepercentagespecifiedintheSCCofthedeliveredpriceofthedelayedGoodsorunperformedServicesforeachw
eekorpartthereofofdelayuntilactualdeliveryorperformance,uptoamaximumdeductionofthepercentagespecifi
edinthoseSCC.Oncethemaximumisreached,theProcuringEntitymayterminatetheContractpursuanttoGCCCI
ause35.

28. Warranty

281  TheSupplierwarrantsthatalltheGoodsarenew,unused,andofthemostrecentorcurrentmodels,andthattheyincor
porateallrecentimprovementsindesignandmaterials,unlessprovidedotherwiseintheContract.

282 SubjecttoGCCSub-
Clause22.1(b),theSupplierfurtherwarrantsthattheGoodsshallbefreefromdefectsarisingfromanyactoromissio
noftheSupplierorarisingfromdesign,materials,andworkmanship,undernormaluseintheconditionsprevailingi
nthecountryoffinaldestination.

283 UnlessotherwisespecifiedintheSCC,thewarrantyshallremainvalidfortwelve(12)monthsaftertheGoods,orany
portionthereofasthecasemaybe,havebeendeliveredtoandacceptedatthefinaldestinationindicatedinthe SCC,or
foreighteen(18)monthsafterthedateofshipmentfromtheportorplaceofloadinginthecountryoforigin,whichever
periodconcludesearlier.

284 TheProcuringEntityshallgivenoticetotheSupplierstatingthenatureofanysuchdefectstogetherwithallavailable
evidencethereof,promptlyfollowingthediscoverythereof. TheProcuringEntityshallaffordallreasonableopport
unityfortheSuppliertoinspectsuchdefects.

285  Uponreceiptofsuchnotice,theSuppliershall, withintheperiodspecifiedintheSCC,expeditiouslyrepairorreplace
thedefectiveGoodsorpartsthereof,atnocosttotheProcuringEntity.

286  Ithavingbeennotified,theSupplierfailstoremedythedefectwithintheperiodspecifiedintheSCC,theProcuringE
ntitymayproceedtotakewithinareasonableperiodsuchremedialactionasmaybenecessary,attheSupplier'sriska
ndexpenseandwithoutprejudicetoanyotherrightswhichtheProcuringEntitymayhaveagainsttheSupplierundert
heContract.

29. Patent Indemnity

29.1  TheSuppliershall,subjecttotheProcuringEntity'scompliancewithGCCSub-
Clause29.2,indemnifyandholdharmlesstheProcuringEntityanditsemployeesandofficersfromandagainstanya
ndallsuits,actionsoradministrativeproceedings,claims,demands,losses,damages,costs,andexpensesofanynat
ure,includingattorney'sfeesandexpenses, whichtheProcuringEntitymaysufferasaresultofanyinfringementoral
legedinfringementofanypatent,utilitymodel,registereddesign,trademark,copyright,orotherintellectualproper
tyrightregisteredorotherwiseexistingatthedateoftheContractbyreasonof:

a) theinstallationoftheGoodsbytheSupplierortheuseoftheGoodsinthecountrywheretheSiteislocated;and
b) thesaleinanycountryoftheproductsproducedbytheGoods.

SuchindemnityshallnotcoveranyuseoftheGoodsoranypartthereofotherthanforthepurposeindicatedbyor
tobereasonablyinferredfromtheContract,neitheranyinfringementresultingfromtheuseoftheGoodsorany
partthereof,oranyproductsproducedtherebyinassociationorcombinationwithanyotherequipment,plant,o
rmaterialsnotsuppliedbytheSupplier,pursuanttotheContract.

292 IfanyproceedingsarebroughtoranyclaimismadeagainsttheProcuringEntityarisingoutofthemattersreferredtoi
nGCCSub-
Clause29.1,theProcuringEntityshallpromptlygivetheSupplieranoticethereof,andtheSuppliermayatitsownex
penseandintheProcuringEntity'snameconductsuchproceedingsorclaimandanynegotiationsforthesettlemento
fanysuchproceedingsorclaim.

293 IftheSupplierfailstonotifytheProcuringEntitywithintwenty-
eight(28)daysafterreceiptofsuchnoticethatitintendstoconductanysuchproceedingsorclaim,thentheProcuring
Entityshallbefreetoconductthesameonitsownbehalf.

78



294

295

30.

301

31.

311

32.

321

322

323

33.

331

79

TheProcuringEntityshall,attheSupplier'srequest,affordallavailableassistancetotheSupplierinconductingsuch
proceedingsorclaim,andshallbereimbursedbytheSupplierforallreasonableexpensesincurredinsodoing.

TheProcuringEntityshallindemnifyandholdharmlesstheSupplieranditsemployees,officers,andSubcontractor
sfromandagainstanyandallsuits,actionsoradministrativeproceedings,claims,demands,losses,damages,costs,
andexpensesofanynature,includingattorney'sfeesandexpenses,whichtheSuppliermaysufferasaresultofanyinf
ringementorallegedinfringementofanypatent,utilitymodel,registereddesign,trademark,copyright,orotherinte
llectualpropertyrightregisteredorotherwiseexistingatthedateoftheContractarisingoutoforinconnectionwitha
nydesign,data,drawing,specification,orotherdocumentsormaterialsprovidedordesignedbyoronbehalfofthePr
ocuringEntity.

LimitationofLiability
Exceptincasesofcriminalnegligenceorwillfulmisconduct,

a) theSuppliershallnotbeliabletotheProcuringEntity,whetherincontract,tort,orotherwise,foranyindirector
consequentiallossordamage,lossofuse,lossofproduction,orlossofprofitsorinterestcosts,providedthatthisexclu
sionshallnotapplytoanyobligationoftheSuppliertopayliquidateddamagestotheProcuringEntity,and

b) theaggregateliabilityoftheSuppliertotheProcuringEntity, whetherundertheContract,intortorotherwise,s
hallnotexceedthetotal ContractPrice,providedthatthislimitationshallnotapplytothecostofrepairingorreplacing
defectiveequipment,ortoanyobligationofthesuppliertoindemnifytheProcuringEntitywithrespecttopatentinfri
ngement.

Change in Laws and Regulations

UnlessotherwisespecifiedintheContract,ifafterthedateof30dayspriortodateofTendersubmission,anylaw,regu
lation,ordinance,orderorbylawhavingtheforceoflawisenacted,promulgated,abrogated,orchangedinKenya(w
hichshallbedeemedtoincludeanychangeininterpretationorapplicationbythecompetentauthorities)thatsubseq

uentlyaffectstheDeliveryDateand/ortheContractPrice,thensuchDeliveryDateand/orContractPriceshallbecor
respondinglyincreasedordecreased,totheextentthattheSupplierhastherebybeenaffectedintheperformanceofa

nyofitsobligationsundertheContract.Notwithstandingtheforegoing,suchadditionalorreducedcostshallnotbes
eparatelypaidorcreditedifthesamehasalreadybeenaccountedforinthepriceadjustmentprovisionswhereapplica
ble,inaccordancewithGCCClausel5.

Force Majeure

TheSuppliershallnotbeliableforforfeitureofitsPerformanceSecurity,liquidateddamages,orterminationfordef
aultifandtotheextentthatitsdelayinperformanceorotherfailuretoperformitsobligationsundertheContractisther
esultofaneventofForceMajeure.

ForpurposesofthisClause, “ForceMajeure”’meansaneventorsituationbeyondthecontroloftheSupplierthatisnot
foreseeable,isunavoidable,anditsoriginisnotduetonegligenceorlackofcareonthepartoftheSupplier.Suchevent
smayinclude,butnotbelimitedto,actsoftheProcuringEntityinitssovereigncapacity,warsorrevolutions,fires,flo
ods,epidemics,quarantinerestrictions,andfreightembargoes.

IfaForceMajeuresituationarises,theSuppliershallpromptlynotifytheProcuringEntityinwritingofsuchconditio
nandthecausethereof.UnlessotherwisedirectedbytheProcuringEntityinwriting,theSuppliershallcontinuetope
rformitsobligationsundertheContractasfarasisreasonablypractical,andshallseekallreasonablealternativemea
nsforperformancenotpreventedbytheForceMajeureevent.

Change Orders and Contract Amendments
TheProcuringEntitymayatanytimeordertheSupplierthroughnoticeinaccordanceGCCClause8,tomakechange

swithinthegeneralscopeoftheContractinanyoneormoreofthefollowing:

a) drawings,designs,orspecifications,whereGoodstobefurnishedundertheContractaretobespecificallyman
ufacturedfortheProcuringEntity;

b) themethodofshipmentorpacking;
¢) theplaceofdelivery;and
d) theRelatedServicestobeprovidedbytheSupplier.
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Ifanysuchchangecausesanincreaseordecreaseinthecostof,orthetimerequiredfor,theSupplier'sperformanceofa
nyprovisionsundertheContract,anequitableadjustmentshallbemadeintheContractPriceorintheDelivery/Com
pletionSchedule,orboth,andtheContractshallaccordinglybeamended. AnyclaimsbytheSupplierforadjustment
underthisClausemustbeassertedwithintwenty-
eight(28)daysfromthedateoftheSupplier'sreceiptoftheProcuringEntity'schangeorder.

PricestobechargedbytheSupplierforanyRelatedServicesthatmightbeneededbutwhichwerenotincludedintheC
ontractshallbeagreeduponinadvancebythepartiesandshallnotexceedtheprevailingrateschargedtootherparties
bytheSupplierforsimilarservices.

ValueEngineering: TheSuppliermayprepare,atitsowncost,avalueengineeringproposalatanytimeduringthep
erformanceofthecontract. Thevalueengineeringproposalshall,ataminimum,includethefollowing;

a) theproposedchange(s),andadescriptionofthedifferencetotheexistingcontractrequirements;

b) afullcost/benefitanalysisoftheproposedchange(s)includingadescriptionandestimateofcosts(includinglif
ecyclecosts)theProcuringEntitymayincurinimplementingthevalueengineeringproposal;and

¢) adescriptionofanyeffect(s)ofthechangeonperformance/functionality.

TheProcuringEntitymayacceptthevalueengineeringproposaliftheproposaldemonstratesbenefitsthat:
a) acceleratesthedeliveryperiod;or

b) reducestheContractPriceorthelifecyclecoststotheProcuringEntity;or

¢) improvesthequality,efficiencyorsustainabilityoftheGoods;or

d) yieldsanyotherbenefitstotheProcuringEntity,withoutcompromisingthenecessaryfunctionsoftheFaciliti
es.

IfthevalueengineeringproposalisapprovedbytheProcuringEntityandresultsin:

a) areductionoftheContractPrice;theamounttobepaidtotheSuppliershallbethepercentagespecifiedintheSC
CofthereductionintheContractPrice;or

b) anincreaseintheContractPrice;butresultsinareductioninlifecyclecostsduetoanybenefitdescribedin
(a)to(d)above,theamounttobepaidtotheSuppliershallbethefullincreaseintheContractPrice.

Subjecttotheabove,novariationinormodificationofthetermsoftheContractshallbemadeexceptbywrittenamen
dmentsignedbytheparties.

Extensions of Time

IfatanytimeduringperformanceoftheContract,theSupplieroritssubcontractorsshouldencounterconditionsimp
edingtimelydeliveryoftheGoodsorcompletionofRelatedServicespursuanttoGCCClause13,theSuppliershallp
romptlynotifytheProcuringEntityinwritingofthedelay,itslikelyduration,anditscause. Assoonaspracticableafte
rreceiptoftheSupplier'snotice,theProcuringEntityshallevaluatethesituationandmayatitsdiscretionextendtheS
upplier'stimeforperformance,inwhichcasetheextensionshallberatifiedbythepartiesbyamendmentoftheContra
ct.

ExceptincaseofForceMajeure,asprovidedunderGCCClause32,adelaybytheSupplierintheperformanceofitsD
eliveryandCompletionobligationsshallrendertheSupplierliabletotheimpositionofliquidateddamagespursuant
toGCCClause26,unlessanextensionoftimeisagreedupon,pursuanttoGCCSub-Clause34.1.

Termination

TerminationforDefault

a)  TheProcuringEntity,withoutprejudicetoanyotherremedyforbreachofContract,bywrittennoticeofdefault
senttotheSupplier,mayterminatetheContractinwholeorinpart:

1)  iftheSupplierfailstodeliveranyoralloftheGoodswithintheperiodspecifiedintheContract,orwithina
nyextensionthereofgrantedbytheProcuringEntitypursuanttoGCCClause34;

il)  iftheSupplierfailstoperformanyotherobligationundertheContract;or

i)  iftheSupplier,inthejudgmentoftheProcuringEntityhasengagedinFraudandCorruption,asdefinedin
paragraph2.2aofthe AppendixtotheGCC,incompetingfororinexecutingtheContract.

b) IntheeventtheProcuringEntityterminatestheContractinwholeorinpart,pursuanttoGCCClause35.1(a),th
eProcuringEntitymayprocure,uponsuchtermsandinsuchmannerasitdeemsappropriate, GoodsorRelated
Servicessimilartothoseundeliveredornotperformed,andtheSuppliershallbeliabletotheProcuringEntityf
oranyadditionalcostsforsuchsimilarGoodsorRelatedServices. However,theSuppliershallcontinueperfor

80



352

352

36.

36.1

37.

37.1

81

manceoftheContracttotheextentnotterminated.
Termination for Insolvency.

TheProcuringEntitymayatanytimeterminatetheContractbygivingnoticetotheSupplieriftheSupplierbecomesb
ankruptorotherwiseinsolvent.Insuchevent,terminationwillbewithoutcompensationtotheSupplier,providedth
atsuchterminationwillnotprejudiceoraffectanyrightofactionorremedythathasaccruedorwillaccruethereaftert
otheProcuringEntity

Termination for Convenience.

a)  TheProcuringEntity,bynoticesenttotheSupplier,mayterminatetheContract,inwholeorinpart,atanytimef
oritsconvenience. ThenoticeofterminationshallspecifythatterminationisfortheProcuringEntity'sconven
ience,theextenttowhichperformanceoftheSupplierundertheContractisterminated,andthedateuponwhic
hsuchterminationbecomeseffective.

b) TheGoodsthatarecompleteandreadyforshipmentwithintwenty-
eight(28)daysaftertheSupplier'sreceiptofnoticeofterminationshallbeacceptedbytheProcuringEntityatth
eContracttermsandprices.FortheremainingGoods,theProcuringEntitymayelect:

1) tohaveanyportioncompletedanddeliveredattheContracttermsandprices;and/or
ii)  tocanceltheremainderandpaytotheSupplieranagreedamountforpartiallycompletedGoodsandRel
atedServicesandformaterialsandpartspreviouslyprocuredbytheSupplier.

Assignment

NeithertheProcuringEntitynortheSuppliershallassign,inwholeorinpart,theirobligationsunderthisCon
tract,exceptwithpriorwrittenconsentoftheotherparty.

Export Restriction

NotwithstandinganyobligationundertheContracttocompleteallexportformalities,anyexportrestrictionsattrib
utabletotheProcuringEntity,toKenya,ortotheuseoftheproducts/goods,systemsorservicestobesupplied,which
arisefromtraderegulationsfromacountrysupplyingthoseproducts/goods,systemsorservices,andwhichsubstan
tiallyimpedetheSupplierfrommeetingitsobligationsundertheContract,shallreleasetheSupplierfromtheobligat
iontoprovidedeliveriesorservices,alwaysprovided,however,thattheSuppliercandemonstratetothesatisfaction
oftheProcuringEntitythatithascompletedallformalitiesinatimelymanner,includingapplyingforpermits,author
izationsandlicensesnecessaryfortheexportoftheproducts/goods,systemsorservicesunderthetermsoftheContra
ct. TerminationoftheContractonthisbasisshallbefortheProcuringEntity'sconveniencepursuanttoSub-
Clause35.3.
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SECTION VII - SPECIAL CONDITIONS OF CONTRACT

ThefollowingSpecial ConditionsofContract(SCC)shallsupplementand/oramendtheGeneral ConditionsofContract(G
CC).Wheneverthereisaconflict,theprovisionshereinshallprevailoverthoseinthe GCC.

[TheProcuringEntityshallselectinserttheappropriatewordingusingthesamplesbeloworotheracceptablewording,and
deletethetextinitalics].

SECTION VII - SPECIAL CONDITIONS OF CONTRACT

The following Special Conditions of Contract (SCC) shall supplement and / or amend the General Conditions
of Contract (GCC). Whenever there is a conflict, the provisions herein shall prevail over those in the GCC.

[The Procuring Entity shall select insert the appropriate wording using the samples below or other
acceptable wording, and delete the text in italics]

Number of GC | Amendments of, and Supplements to, Clauses in the General Conditions of Contract
Clause

GCC 1.1(h) The Procuring Entity is: [Insert complete legal name of the Procuring Entity]

GCC4.2(a) The meaning of the trade terms shall be as prescribed by Incoterms. If the meaning of any
trade term and the rights and obligations of the parties thereunder shall not be as
prescribed by Incoterms, they shall be as prescribed by: [exceptional; refer to other
internationally accepted trade terms]

GCC4.2(b) The version edition of Incoterms shall be INCOTERMS 2015

GCCS8.1 For notices, the Procuring Entity’s address shall be:

Attention: [ insert full name of person, if applicable]

Postal address (full postal address)

Physical Address (full Location Address- insert city, street name, Building named floor
number, room number)

Telephone: [include telephone number, including country and city codes]

Electronic mail address: [insert e-mail address, if applicable]

GCC10.4.2 The place of arbitration shall be --------------------- (specify City and Country).

GCC13.1 Details of Shipping and other Documents to be furnished by the Supplier are [insert the
required documents, such as a negotiable bill of lading, a non-negotiable sea way bill, an
airway bill, a railway consignment note, a road consignment note, insurance certificate,
Manufacturer’s or Supplier’s warranty certificate, inspection certificate issued by
nominated inspection agency, Supplier’s factory shipping detailsetc.].

The above documents shall be received by the Procuring Entity before arrival of the
Goods and, if not received, the Supplier will be responsible for any consequent expenses.

GCC 15.1 The prices charged for the Goods supplied and the related Services performed [insert
“shall” or “shall not,” as appropriate] be adjustable.

If prices are adjustable, the following method shall be used to calculate the price
adjustment [see attachment to these SCC for a sample Price Adjustment Formula]

GCC16.1 Sample provision

GCC 16.1—The method and conditions of payment to be made to the Supplier under this
Contract shall be as follows:

A. Payment for Goods supplied from abroad:
Payment of foreign currency portion shall be made in [insert currency of the Contract
Price] in the following manner:

(i) Advance Payment: Ten (10) percent of the Contract Price shall be paid within
thirty (30) days of signing of the Contract, and upon submission of claim and a bank
guarantee for equivalent amount valid until the Goods are delivered and, in the form,
provided in the Tendering document or another form acceptable to the Procuring Entity.
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(ii)  On Shipment: Eighty (80) percent of the Contract Price of the Goods shipped shall
be paid through irrevocable confirmed letter of credit opened in favour of the Supplier in
a bank in its country, upon submission of documents specified in GCC Clause 12.

(iii)) On Acceptance: Ten (10) percent of the Contract Price of Goods received shall be
paid within thirty (30) days of receipt of the Goods upon submission of claim supported
by the acceptance certificate issued by the Procuring Entity.

B. Payment of local currency portion of a foreign Supplier shall be made inKenya
shillingswithin thirty (30) days of presentation of claim supported by a certificate from
the Procuring Entity declaring that the Goods have been delivered and that all other
contracted Services have been performed.

C. Payment for Goods and Services supplied from within Kenya:

Payment for Goods and Services supplied from within Kenya shall be made in
[currency], as follows:

(i) Advance Payment: Ten (10) percent of the Contract Price shall be paid within thirty
(30) days of signing of the Contract against an invoice and a bank guarantee for the
equivalent amount and in the form provided in the Tendering document or another form
acceptable to the Procuring Entity.

(i) On Delivery: Eighty (80) percent of the Contract Price shall be paid on receipt of the
Goods and upon submission of the documents specified in GCC Clause 13. The bank
guarantee shall then be released.

(ii1)On Acceptance: The remaining ten (10) percent of the Contract Price shall be paid to
the Supplier within thirty (30) days after the date of the acceptance certificate for the
respective delivery issued by the Procuring Entity.

GCC 16.5 The payment-delay period after which the Procuring Entity shall pay interest to the
supplier shall be [insert number] days.

The interest rate that shall be applied is [insert number] %

GCC18.1 A Performance Security [ insert “shall” or “shall not” be required]

[1f a Performance Security is required, insert “the amount of the Performance Security
shall be: [insert amount]

[The amount of the Performance Security is usually expressed as a percentage of the
Contract Price. The percentage varies according to the Procuring Entity’s perceived risk
and impact of non-performance by the Supplier. A 10% percentage is used under normal
circumstances]

GCC18.3 If required, the Performance Security shall be in the form of: [insert “a Demand
Guarantee” or” a Performance Bond”]

If required, the Performance security shall be denominated in [insert “a freely convertible
currency acceptable to the Procuring Entity” or “the currencies of payment of the
Contract, in accordance with their portions of the Contract Price”]

GCC 184 Discharge of the Performance Security shall take place: [ insert date if different from the
one indicated in sub clause GCC 18.4]

GCC23.2 The packing, marking and documentation within and outside the packages shall be:
[insert in detail the type of packing required, the markings in the packing and all
documentation required]

GCC 24.1 The insurance coverage shall be as specified in the Incoterms.

If not in accordance with Incoterms, insurance shall be as follows:
[insert specific insurance provisions agreed upon, including coverage, currency and
amount]

GCC 251 Responsibility for transportation of the Goods shall be as specified in the Incoterms.

If not in accordance with Incoterms, responsibility for transportations shall be as follows:
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[insert “The Supplier is required under the Contract to transport the Goods to a specified
place of final destination within Kenya, defined as the Project Site, transport to such
place of destination in Kenya, including insurance and storage, as shall be specified in
the Contract, shall be arranged by the Supplier, and related costs shall be included in the
Contract Price”; or any other agreed upon trade terms (specify the respective
responsibilities of the Procuring Entity and the Supplier)]

GCC25.2 Incidental services to be provided are:
[Selected services covered under GCC Clause 25.2 and/or other should be specified with
the desired features. The price quoted in the Tender price or agreed with the selected
Supplier shall be included in the Contract Price.]

GCC 26.1 The inspections and tests shall be: [insert nature, frequency, procedures for carrying out
the inspections and tests]

GCC 26.2 The Inspections and tests shall be conducted at: [insert name(s) of location(s)]

GCC27.1 The liquidated damage shall be: [insert number] % per week

GCC27.1 The maximum amount of liquidated damages shall be: [insert number] %

GCC28.3
The period of validity of the Warranty shall be: [insert number] days
For purposes of the Warranty, the place(s) of final destination(s) shall be:
[insert name(s) of location(s)]
Sample provision
GCC 28.3—In partial modification of the provisions, the warranty period shall be
hours of operation or months from date of acceptance of the Goods or ( )
months from the date of shipment, whichever occurs earlier. The Supplier shall, in
addition, comply with the performance and/or consumption guarantees specified under
the Contract. If, for reasons attributable to the Supplier, these guarantees are not attained
in whole or in part, the Supplier shall, at its discretion, either:
(a) make such changes, modifications, and/or additions to the Goods or any part
thereof as may be necessary in order to attain the contractual guarantees specified in the
Contract at its own cost and expense and to carry out further performance tests in
accordance with GCC 26.7,
or
(b) pay liquidated damages to the Procuring Entity with respect to the failure to
meet the contractual guarantees. The rate of these liquidated damages shall be ( ).
[The rate should be higher than the adjustment rate used in the Tender evaluation under
TDS 34.6(f)]

GCC 28.5, | The period for repair or replacement shall be: [insert number(s)] days.

GCC 28.6 -

GCC 33.6 If the value engineering proposal is approved by the Procuring Entity the amount to be

paid to the Supplier shall be % (insert appropriate percentage.

The percentage is normally up to 50%) of the reduction in the Contract Price.
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SECTION VIII - CONTRACT FORMS

ThisSectioncontainsformswhich,oncecompleted,willformpartoftheContract. TheformsforPerformanceSecurityand
AdvancePaymentSecurity, whenrequired,shallonlybecompletedbythesuccessfultendereraftercontractaward.
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FORM No.1: NOTIFICATION OF INTENTION TO AWARD

This Notification of Intention to Award shall be sent to each Tenderer that submitted a
Tender.SendthisNotificationtotheTenderer'sAuthorizedRepresentativenamedinthe TenderInformationFormonthefo
rmatbelow.

FORMAT

L

For the attention of Tenderer's Authorized Representative

I)  Name: [insertAuthorizedRepresentative'sname]

ii)  Address: [insertAuthorizedRepresentative'sAddress]

iii) Telephone: [insertAuthorizedRepresentative'stelephone/faxnumbers]
iv) EmailAddress: [insertAuthorizedRepresentative'semailaddress]

[IMPORTANT:insert the date that this Notification is transmitted to Tenderers. The Notification must be
sent to all Tenderers simultaneously. Thismeansonthesamedateandasclosetothesametimeaspossible.]

Dateoftransmission: [email]on[date] (localtime)

This Notification is sent by (Name and designation)

NotificationofIntentiontoAward

)  Employer: [insertthenameoftheEmployer]

ii)  Project: [insertnameofproject]

iii) Contracttitle: [insertthenameofthecontract]

iv)  Country: [insertcountrywherel T Tisissued]

v)  ITTNo: [insertITTreferencenumberfromProcurementPlan]

ThisNotificationofIntentiontoAward(Notification)notifiesyouofourdecisiontoawardtheabovecontract. The
transmission of this Notification begins the Standstill Period.During the Standstill Period, you may:

Requestadebriefinginrelationtotheevaluationofyourtender
SubmitaProcurement-relatedComplaintinrelationtothedecisiontoawardthecontract.
a)  Thesuccessfultenderer

i)  NameofsuccessfulTender

ii)  AddressofthesuccessfulTender

iii)  ContractpriceofthesuccessfulTenderKenyaShillings (inwords

)

b)  OtherTenderers
Names of all Tenderers that submitted a

Tender.IftheTender'spricewasevaluatedincludetheevaluatedpriceaswellastheTenderpriceasreadout. ForTen
dersnotevaluated,giveonemainreasontheTenderwasunsuccessful.
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S/No.

Name of Tender Tender Price | Tender’s evaluated | One Reason Why Not Evaluated

as read out price (Note a)

DB |W(IN|—

(Note a)State NE if not evaluated

5
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Howtorequestadebriefing

a)
b)

¢)

d)

DEADLINE:Thedeadlinetorequestadebriefingexpiresatmidnighton|insertdate](localtime).

YoumayrequestadebriefinginrelationtotheresultsoftheevaluationofyourTender.Ifyoudecidetorequesta
debriefingyourwrittenrequestmustbemadewithinthree(5)BusinessDaysofreceiptofthisNotificationofInt
entiontoAward.

Providethecontractname,referencenumber,nameoftheTenderer,contactdetails;andaddresstherequestfo
rdebriefingasfollows:

I) Attention: [insertfullnameofperson,ifapplicable]

ii)  Title/position: [insert title/position]

i)  Agency: [insertnameofEmployer]

iii) Emailaddress: [insertemailaddress]

Ifyourrequestforadebriefingisreceivedwithinthe3 Daysdeadline,wewillprovidethedebriefingwithinfive(
3)BusinessDaysofreceiptofyourrequest. Ifweareunabletoprovidethedebriefingwithinthisperiod,theStan
dstillPeriodshallbeextendedbyfive(3)Daysafterthedatethatthedebriefingisprovided.Ifthishappens,wewi
lInotifyyouandconfirmthedatethattheextendedStandstillPeriodwillend.

Thedebriefingmaybeinwriting,byphone,videoconferencecallorinperson. Weshallpromptlyadviseyouin
writinghowthedebriefingwilltakeplaceandconfirmthedateandtime.

Ifthedeadlinetorequestadebriefinghasexpired,youmaystillrequestadebriefing.Inthiscase,wewillprovide
thedebriefingassoonaspracticable,andnormallynolaterthanfifteen(15)Daysfromthedateofpublicationof
theContractAwardNotice.

Howtomakeacomplaint

a)

b)

d)

Period:Procurement-
relatedComplaintchallengingthedecisiontoawardshallbesubmittedbymidnight,[insertdate](localtime).

Providethecontractname,referencenumber,nameoftheTenderer,contactdetails;andaddresstheProcurem
ent-relatedComplaintasfollows:

I)  Attention: [insertfullnameofperson,ifapplicable]

ii)  Title/position: [inserttitle/position]

iii) Agency: [insertnameofEmployer]

iv) Emailaddress: [insertemailaddress]

Atthispointintheprocurementprocess,youmaysubmitaProcurement-
relatedComplaintchallengingthedecisiontoawardthecontract. Y oudonotneedtohaverequested,orreceive
d,adebriefingbeforemakingthiscomplaint.Y ourcomplaintmustbesubmittedwithintheStandstillPeriodan
dreceivedbyusbeforetheStandstillPeriodends.

Furtherinformation:FormoreinformationrefertothePublicProcurementandDisposalsAct2015anditsReg
ulationsavailablefromtheWebsitewww.ppra.go.keoremailcomplaints@ppra.go.ke.




Youshouldreadthesedocumentsbeforepreparingandsubmittingyourcomplaint.
e) Therearefouressentialrequirements:

i) You must be an ‘interested
party’.Inthiscase,thatmeansaTendererwhosubmittedaTenderinthistenderingprocess,andistherecipiento
faNotificationofIntentiontoAward.

i1)  Thecomplaintcanonlychallengethedecisiontoawardthecontract.
iii))  You must submit the complaint within the period stated above.

iv)  Youmustinclude,inyourcomplaint,alloftheinformationrequiredtosupportyourcomplaint.

7. Standstill Period
i)  DEADLINE:TheStandstillPeriodisduetoendatmidnighton[insertdate](localtime).
i1)  TheStandstillPeriodlaststen(14)DaysafterthedateoftransmissionofthisNotificationofIntentiontoAward.

ii1) TheStandstillPeriodmaybeextendedasstatedinparagraphSection5(d)above.

IfyouhaveanyquestionsregardingthisNotificationpleasedonothesitatetocontactus.

On behalf of the Employer:

Signature:

Name:

Title/position:

Telephone:

Email:
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FORM NO. 2 - REQUEST FOR REVIEW

FORM FOR REVIEW (r.203 (1))

PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD

APPLICATION NO................ OF.......c...... 20.........
BETWEEN
...................................................................... APPLICANT
AND
....................................... RESPONDENT (Procuring Entity)
Request for review of the decision of the............... (Name of the Procuring Entity of ............... dated the...day of
............. 20..........in the matter of Tender No..............of ..............20..... for .........(Tender description).
REQUEST FOR REVIEW
We. oo ,the above named Applicant(s), of address: Physical address................ P. O. Box
No.ooeenn. Tel. No........ Email ............... , hereby request the Public Procurement Administrative Review Board to review
the whole/part of the above mentioned decision on the following grounds , namely:
1.
2.

By this memorandum, the Applicant requests the Board for an order/orders that:

1.

2.

SIGNED ...........ce.e. (Applicant) Dated on................ dayof............... /...20......

FOR OFFICIAL USE ONLY Lodged with the Secretary Public Procurement Administrative Review Board on............ day of
2200

SIGNED

Board Secretary
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FORM NO.3 LETTER OF AWARD
[Use letterhead paper of the Procuring Entity]

[Date]

To: [name and address of the Supplier]

Subject: Notification of Award Contract No..........

ThisistonotifyyouthatyourTenderdated
[insertdate]forexecutionofthe
[insertnameofthecontractandidentificationnumber,asgivenintheSCCJfortheAccepte

dContractAmountof
[insertamountinnumbersandwordsandnameofcurrency],ascorrectedandmodifiedinac
cordancewiththelnstructionstotenderersisherebyacceptedbyourAgency.

YouarerequestedtofurnishthePerformanceSecuritywithin30daysinaccordancewiththeConditionsofContract,usingfo
rthatpurposetheofthePerformanceSecurityFormincludedinSectionX,ContractForms,ofthe Tenderingdocument.

Authorized Signature: Name an

Attachment:Contract Agreement
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FORM NO.4-CONTRACTAGREEMENT

[Thesuccessfultenderershallfillinthisforminaccordancewiththeinstructionsindicated]

THIS AGREEMENT made the [insert:number] day of [insert:month],
[insert:year] BETWEEN(1)

[insertcompletenameofProcuringEntityandhavingitsprincipalplaceofbusinessat/insert:addre

ssofProcuringEntity] (hereinaftercalled“ProcuringEntity”),oftheonepart;and(2)

[insertnameofSupplier],acorporationincorporatedunderthelawsof/insert:countryofSupplier|a

ndhavingitsprincipalplaceofbusinessat

[insert:addressofSupplier](hereinaftercalled“theSupplier”),oftheotherpart.

L WHEREAStheProcuringEntityinvited TendersforcertainGoodsandancillaryservices,viz., [inserth

1) InthisAgreementwordsandexpressionsshallhavethesamemeaningsasare
respectivelyassignedtothemintheContractdocumentsreferredto.

ii)  ThefollowingdocumentsshallbedeemedtoformandbereadandconstruedaspartofthisAgreement. This
Agreement shall prevail over all other contract documents.

a)
b)
<)
d)
€)
f)

g)
h)

theLetterofAcceptance

theLetterofTender

the Addenda Nos._____ (ifany)

SpecialConditionsofContract

GeneralConditionsofContract
theSpecification(includingScheduleofRequirementsand TechnicalSpecifications)
thecompletedSchedules(includingPriceSchedules)

anyotherdocumentlistedinGCCasformingpartoftheContract

ii1))  InconsiderationofthepaymentstobemadebytheProcuringEntitytotheSupplierasspecifiedinthisAgreeme
nt,theSupplierherebycovenantswiththeProcuringEntitytoprovidetheGoodsandServicesandtoremedyde
fectsthereininconformityinallrespectswiththeprovisionsoftheContract.

2 TheProcuringEntityherebycovenantstopaytheSupplierinconsiderationoftheprovisionoftheGoodsandServices
andtheremedyingofdefectstherein,theContractPriceorsuchothersumasmaybecomepayableundertheprovision
softheContractatthetimesandinthemannerprescribedbytheContract.

3. INWITNESSwhereofthepartiesheretohavecausedthisAgreementtobeexecutedinaccordancewiththelawsofKe
nyaontheday,monthandyearindicatedabove.

For and on behalf of the Procuring Entity

Signed:

[insert signature]

inthecapacityof.

[inserttitleorotherappropriatedesignation]Inthepresenceof

[insertidentificationofofficialwitness] ForandonbehalfoftheSupplier

Signed:

[insertsignatureofauthorizedrepresentative(s)oftheSupplier]inthecapacityof_

[inserttitleorotherappropriatedesignation]inthepresenceof

[insertidentificationofofficialwitness]
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FORM NO.5-PERFORMANCE SECURITY [Optionl-UnconditionalDemandBankGuarantee]

[Guarantor letterhead]

Beneficiary: [insert name and Address of
Employer]
Date: [Insert date of issue]

Guarantor: [Insertnameandaddressofplaceofissue,unlessindicatedintheletterhead]

1. Wehavebeen informed that
(hereinaft

er called"theContractor")hasenteredinto Contract No.

dated

with(nameofEmployer)
(theEmployerastheBeneficiary),fortheexecutionof
(hereinaftercalled"theContract").

2. Furthermore,weunderstandthat,accordingtotheconditionsoftheContract,aperformanceguaranteeisre
quired.

3. AttherequestoftheContractor,weasGuarantor,herebyirrevocablyundertaketopaytheBeneficiaryanys
umorsumsnotexceedingintotalanamountof

(inwords),'suchsumbeingpayable
inthetypesandproportionsofcurrenciesinwhichtheContractPriceispayable,uponreceiptbyusoftheBen
eficiary'scomplyingdemandsupportedbytheBeneficiary'sstatement,whetherinthedemanditselforinas
eparatesigneddocumentaccompanyingoridentifyingthedemand,statingthatthe Applicantisinbreachof
itsobligation(s)undertheContract,withouttheBeneficiaryneedingtoproveortoshowgroundsforyourde
mandorthesumspecifiedtherein.

4. This guarantee shall expire, no later than the

....Dayof............ ,2......",andanydemandforpaymentunderitmustbereceivedbyusattheofficeindicat
edaboveonorbeforethatdate.

5. TheGuarantoragreestoaone-
timeextensionofthisguaranteeforaperiodnottoexceed/sixmonths] [oneyear],inresponsetotheBenefici
ary'swrittenrequestforsuchextension,suchrequesttobepresentedtotheGuarantorbeforetheexpiryofthe
guarantee.”

[Name of Authorized Official, signature(s) and seals/stamps|

Note:Allitalicizedtext(includingfootnotes)isforuseinpreparingthisformandshallbedeletedfromthefinalp
roduct.
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FORM No.6 - PERFORMANCE SECURITY [Option 2— Performance Bond]

[Note:ProcuringEntitiesareadvisedtousePerformanceSecurity—
UnconditionalDemandBankGuaranteeinsteadofPerformanceBondduetodifficultiesinvolvedincallingBondholderto
action]

[Guarantor letterhead or SWIFT identifier code]

Beneficiary: [insert name and Address of
Employer] Date: [Insert date ofissue]

PERFORMANCE BOND No.:
Guarantor: [Insertnameandaddressofplaceofissue,unlessindicatedintheletterhead]
1. BythisBond asPrincipal(hereinaftercalled““theContractor”)and

JlasSurety(hereinaftercalled*‘theSurety”),areheldandfirmlyboundunto

JasObligee(hereinaftercalled “theEmployer”)intheamountof

forthepaymentofwhichsumwellandtrulytobemadeinthetypesandproportionsofcurrenciesinwhich
theContractPriceispayable,theContractorandtheSuretybindthemselves,theirheirs,executors,administrators,su
ccessorsandassigns,jointlyandseverally,firmlybythesepresents.

2. WHEREA StheContractorhasenteredintoawrittenAgreementwiththeEmployerdatedthe
dayof,20 for
inaccordancewiththedocuments,plans,specifications,andamendmentsthereto,whichtotheextenthere
inprovidedfor,arebyreferencemadeparthereofandarehereinafterreferredtoastheContract.

3. NOW,THEREFORE,theConditionofthisObligationissuchthat,iftheContractorshallpromptlyandfaithfullyper
formthesaidContract(includinganyamendmentsthereto),thenthisobligationshallbenullandvoid;otherwise,itsh
allremaininfullforceandeffect. WhenevertheContractorshallbe,anddeclaredbytheEmployertobe,indefaultund
ertheContract,theEmployerhavingperformedtheEmployer'sobligationsthereunder,theSuretymaypromptlyre
medythedefault,orshallpromptly:

1) completetheContractinaccordancewithitstermsandconditions;or

2) obtainatenderortendersfromqualifiedtenderersforsubmissiontotheEmployerforcompletingtheContracti
naccordancewithitstermsandconditions,andupondeterminationbytheEmployerandtheSuretyofthelowe
stresponsiveTenderers,arrangeforaContractbetweensuchTenderer,andEmployerandmakeavailableasw
orkprogresses(eventhoughthereshouldbeadefaultorasuccessionofdefaultsundertheContractorContracts
ofcompletionarrangedunderthisparagraph)sufficientfundstopaythecostofcompletionlesstheBalanceoft
heContractPrice;butnotexceeding,includingothercostsanddamagesforwhichtheSuretymaybeliablehere
under,theamountsetforthinthefirstparagraphhereof. Theterm‘*‘BalanceoftheContractPrice, ”asusedinthis
paragraph,shallmeanthetotalamountpayablebyEmployertoContractorundertheContract,lesstheamount
properlypaidbyEmployertoContractor;or

3) paytheEmployertheamountrequiredbyEmployertocompletetheContractinaccordancewithitstermsandc
onditionsuptoatotalnotexceedingtheamountofthisBond.

4. TheSuretyshallnotbeliableforagreatersumthanthespecifiedpenaltyofthisBond.

5. AnysuitunderthisBondmustbeinstitutedbeforetheexpirationofoneyearfromthedateoftheissuingoftheTaking-
OverCertificate.NorightofactionshallaccrueonthisBondtoorfortheuseofanypersonorcorporationotherthanthe
Employernamedhereinortheheirs,executors,administrators,successors,andassignsoftheEmployer.

6. In testimony whereof, the Contractor has hereunto set his hand and affixed his seal, and the Surety has
caused these presents to be sealed with his corporate seal duly attested by the signature of his legal
representative, this day of 20

SIGNED ON on behalf of
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By ___in the capacity of

In the presence of

SIGNED ON

By

on behalf of

in the capacity of

In the presence of
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FORM NO. 7 - ADVANCE PAYMENT SECURITY [Demand Bank Guarantee]
[Guarantor letterhead]

Beneficiary: [Insert
name and Address of Employer/

Date: [Insert date of issue]

ADVANCE PAYMENT GUARANTEE No.: [Insert  guarantee reference
number]

Guarantor: [Insert name and address of place of issue, unless indicated in the letterhead]

1.  We have been informed that (hereinafter called “the Contractor”) has entered into
Contract No. dated with the Beneficiary, for the execution of
(hereinafter called "the Contract").

2. Furthermore, we understand that, according to the conditions of the Contract, an advance payment in the

sum (in words__)is to be made against an advance payment guarantee.
3. At the request of the Contractor, we as Guarantor, hereby irrevocably undertake to pay the Beneficiary any
sum or sums not exceeding in total an amount of (in words )

upon receipt by us of the Beneficiary’s complying demand supported by the Beneficiary’s statement, whether in
the demand itself or in a separate signed document accompanying or identifying the demand, stating either that
the Applicant:

(a) has used the advance payment for purposes other than the costs of mobilization in respect of the goods; or
(b) has failed to repay the advance payment in accordance with the Contract conditions, specifying the amount
which the Applicant has failed to repay.

4. A demand under this guarantee may be presented as from the presentation to the Guarantor of a certificate
from the Beneficiary’s bank stating that the advance payment referred to above has been credited to the
Contractor on its account number at

5. The maximum amount of this guarantee shall be progressively reduced by the amount of the advance
payment repaid by the Contractor as specified in copies of interim statements or payment certificates which shall
be presented to us. This guarantee shall expire, at the latest, upon our receipt of a copy of the interim payment
certificate indicating that ninety (90) percent of the Accepted Contract Amount, less provisional sums, has been
certified for payment, or on the  day of , 2> whichever is earlier. Consequently, any
demand for payment under this guarantee must be received by us at this office on or before that date.

6.  The Guarantor agrees to a one-time extension of this guarantee for a period not to exceed [six months] [one
year], in response to the Beneficiary’s written request for such extension, such request to be presented to the
Guarantor before the expiry of the guarantee.

[Name of Authorized Official, signature(s) and seals/stamps |

Note: All italicized text (including footnotes) is for use in preparing this form and shall be deleted from the final
product.

"The Guarantor shall insert an amount representing the amount of the advance payment and denominated either in the currency

of the advance payment as specified in the Contract.

> Insert the expected expiration date of the Time for Completion. The Employer should note that in the event of an extension of

the time for completion of the Contract, the Employer would need to request an extension of this guarantee from the
Guarantor. Such request must be in writing and must be made prior to the expiration date established in the guarantee.
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FORM NO. 8 BENEFICIAL OWNERSHIP DISCLOSURE FORM

/[

*  Directly or indirectly holding 25% or more of the shares.

*  Directly or in directly holding 25% or more of the voting rights.

*  Directly or indirectly having the right to appoint a majority of the board of directors or equivalent
governing body of the Tenderer.

INSTRUCTIONS TO TENDERERS: DELETE THIS BOX ONCE YOU HAVE COMPLETED THE FORM

This Beneficial Ownership Disclosure Form (“Form”) is to be completed by the successful tenderer. In case of
Jjoint venture, the tenderer must submit a separate Form for each member. The beneficial ownership information
to be submitted in this Form shall be current as of the date of its submission.

For the purposes of this Form, a Beneficial Owner of a Tenderer is any natural person who ultimately owns or
controls the Tenderer by meeting one or more of the following conditions:

Tender Reference No.:

no] Name of the Assignment:

to:

[insert identification

In response to your notification of award dated
additional information on beneficial ownership:

options that are not applicable]

[insert name of the assignment]

[insert complete name of Procuring Entity]

I) Wehere by provide the following beneficial ownership information.

Details of beneficial ownership

Identity of Beneficial
Owner

Directly or
indirectly holding
25% or more of the
shares

(Yes / No)

Directly or indirectly
holding 25 % or more
of the Voting Rights
(Yes / No)

Directly or indirectly having the right
to appoint a majority of the board of
the directors or an equivalent
governing body of the Tenderer

(Yes / No)

[include full name
(last, middle, first),
nationality, country of
residence]

OR

[insert date of notification of award] to furnish
[select one option as applicable and delete the

ii) Wedeclare that there is no Beneficial Owner meeting one or more of the following conditions: directly or
indirectly holding 25% or more of the shares. Directly or indirectly holding 25% or more of the voting
rights. Directly or indirectly having the right to appoint a majority of the board of directors or equivalent
governing body of the Tenderer.

OR

We declare that we are unable to identify any Beneficial Owner meeting one or more of the following conditions. [If
this option is selected, the Tenderer shall provide explanation on why it is unable to identify any Beneficial Owner]

Directly or indirectly holding 25% or more of the shares. Directly or indirectly holding25% or more of the

voting rights.

Directly or indirectly having the right to appoint a majority of the board of directors or equivalent governing
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body of the Tenderer]”

Name of the Tenderer: ...................... *[insert complete name of the Tenderer]

Name of the person duly authorized to sign the Tender on behalf of the Tenderer: ** [insert complete name of person
duly authorized to sign the Tender]

Title of the person signing the Tender: ....................... [insert complete title of the person signing the Tender]
Signature of the person named above. ....................... [insert signature of person whose name and capacity are shown
above]

Date signed ....................... [insert date of signing] day of....................... [Insert month], [insert year]
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Public Procurement Regulatory Authority (PPRA)

National Bank Building, 11th Floor, Harambee Avenue
P.O Box 58535- 00200, Nairobi Kenya

Telephone: +254 020 3244000, 2213106/7

Email: info@ppra.go.ke Website: wyw




